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The present document is a detailed reference manual on the application of the 
Parole Act and Regulations. It is intended for judges and Crown Attorneys, many of 
whom have in the past expressed a desire for such reference material. 


It is indexed and written in a manner to preclude the necessity of reading it in its 
entirety. Information on any provision of the Parole Act or Regulations can be 
obtained by referring directly to the relevant section. 


The publication is complete and up to date. As changes in legislation dictate, 
updates will be provided on a continuing basis; when a sufficient number of changes 
have taken place to justify revision and reprinting, that also will be done. 


| trust that this work will prove helpful and serve you well. 
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W.R. Outerbridge 
Chairman, 
National Parole Board. 
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1. ORGANIZATION OF THE NATIONAL PAROLE BOARD 


2.007 


1.0.2 


1.0.3 


1.0.4 


1.0.5 


1.0.6 


iB ehrg 


The National Parole Board is an independent government agency, 
reporting to Parliament through the Solicitor General of Canada. 
Although the Board in its day-to-day operations works closely with the 
Correctional Service of Canada, an agency within the same ministry, 
we National Parole Board remains independent in its decision-making 
role. 


The Board’s operations are divided among five geographic regions: 
the Atlantic region, covering Newfoundland, Nova Scotia, New Bruns- 
wick and Prince Edward Island; the Quebec region; the Ontario re- 
gion; the Prairies region, covering Manitoba, Saskatchewan, Alberta 
and the Northwest Territories; and the Pacific region, covering British 
Columbia and the Yukon Territory. Each regional office is responsible 
for the management, preparation and review of the cases of all in- 
mates who are serving terms of imprisonment for offences under 
federal law, and who fall under the jurisdiction of the National Parole 
Board.’ Generally speaking, review of such cases, particularly on 
application for full parole, involves hearings conducted at the institu- 
tion in the region, by the members of the Board. 


The headquarters of the Board is located at Ottawa. Ottawa-based 
Board Members review cases where several votes are required after 
Board Members in the regional offices have cast their votes. They also 
travel to regional offices to attend hearings at penitentiaries as the 
workload of the Board requires. The internal review committee is also 
located at headquarters. At the request of an inmate who has been 
denied full parole or who has had parole or mandatory supervision 
revoked, Board Members who have not voted on the case conduct a 
re-examination of any such decision.’ 


Regular Board Members 


The Board is comprised of 26 full-time members, including a Chair- 
man and Vice-Chairman, who are appointed by the Governor-in- 
Council for terms not exceeding 10 years.* Board Members come 
from a wide variety of backgrounds -- corrections, social work, psy- 
chology, criminology, law enforcement, journalism and law. 


Temporary Board Members 
From time to time, as required, temporary members are appointed for 


a period not exceeding one year to help eliminate an accumulation of 
matters pending before the Board.* 


1 See Parole Act, section 2, definition of “inmate” 
2 Parole Regulations, section 22 

2 Parole Act, subsections 3(1) and (2) 

4 Parole Act, subsection 3(3.1) 
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1.0.8 
1.0.9 


UES Ae, 


Community Board Members 


The Solicitor General of Canada, upon the recommendation of the 
Chairman of the National Parole Board, has designated representa- 
tives of police forces, provincial and municipal governments and local 
professional, trade or community associations to form regional panels 
of the Board.*® 


When the Board is reviewing the case for parole, day parole or 
unescorted temporary absence of an inmate serving a sentence of life 
imprisonment as a minimum punishment (most of these sentences 
are for murder) or an inmate sentenced to detention for an indetermi- 
nate period (as an habitual criminal or dangerous offender), the Chair- 
man is required to select two community Board Members, as he 
considers appropriate, to act as additional members of the Board for 
that case.* Each community Board Member has the same powers and 
duties as the other members of the Board at the hearing for which he 
was Selected.’ 


* Parole Act, subsection 3.1(1) 
* Parole Act, subsection 3.1(2) 
7 Parole Act, subsection 3.1(3) 
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2.0.1 


2:0i2 


2.0.3 


2.0.4 


2.0.5 


2.0.6 


2. THE NATURE OF PAROLE 


Parole is the authority granted to inmates, by the National Parole 
Board, to be at large in the community under specific conditions and 
varying degrees of supervision. 


Experience has shown that inmates who are part of a program of 
gradual release from imprisonment generally fare better “on the 
street’ than do those who are released abruptly into the community. 
By permitting inmates to serve a portion of their sentence outside 
penal institutions, the public benefits since the expense of supervision 
in the community is considerably less than that of keeping the inmate 
in confinement and, in many instances, the inmate is able to contribute 
significantly to the welfare of his family and himself. 


In their deliberations, the members of the Board always bear in mind 
that inmates are in confinement because they are convicted criminals, 
and as such have demonstrated that they are a threat to the peace and 
order of our society. The Board may grant parole only if it considers 
that release of an inmate on parole would not constitute an undue risk 
to society, and that his reintegration into the community will be aided 
by the grant of parole. In the case of an inmate applying for full parole, 
the Board must also consider that the inmate has derived the max- 
imum benefit from imprisonment. ' 


Generally speaking, an inmate is required to serve the first third of his 
sentence in confinement, following which he is eligible for parole and 
may be released if the Board considers him to be a good candidate, 
according to the criteria outlined above. 


During the last third of his sentence, an inmate, if he has not already 
been granted parole, is entitled to be released by virtue of remission of 
part of his sentence earned through good conduct in the institution and 
industrious application to the institution’s work program.? 


This latter form of release is automatic, and is not a decision of the 
National Parole Board, but in cases where the remission exceeds 60 
days, the inmate is subject to mandatory supervision and the National 
Parole Board may impose terms and conditions of mandatory supervi- 
sion in the same fashion as if the release were a grant of parole. 
Additionally, the Board may revoke the release on mandatory supervi- 
sion in the same manner as it might revoke parole. 


' Parole Act, paragraph 10(1) (a) | 
2 Penitentiary Act, section 24. An inmate sentenced before July 1, 1978 may also be entitled to 


statutory remission of part of his sentence. 
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3. JURISDICTION 


a1 FEDERAL AND PROVINCIAL BOARDS 
Ses National Parole Board 
Pa ad The National Parole Board operates within the limits of its statutory 


mandate. Its decisions are not subject to review by or appeal to a court 
or other authority.’ However, the Federal Court may review the man- 
ner in which the Board has exercised its jurisdiction by way of certiorari 
review pursuant to section 18 of the Federal Court Act.? 


B43 Provincial Parole Boards 


3.1.4 Where established in accordance with the provisions of the Parole 
Act,’ a provincial parole board has jurisdiction, subject to the Parole 
Regulations,‘ in respect of all inmates detained in a provincial institu- 
tion, other than inmates sentenced to life imprisonment) as aminimum 
punishment or inmates sentenced to detention in a penitentiary for an 
indeterminate period.® If an inmate who has been granted parole by a 
provincial parole board moves to another province in which there is a 
provincial parole board, these two boards may reach agreement to 
transfer jurisdiction over the inmate.* However, if the province to which 
the inmate moves does not have a provincial board which can assume 
jurisdiction, the National Parole Board automatically assumes juris- 
diction.’ 


Ships, An inmate already on parole granted by the National Parole Board at 
the time of the establishment of a provincial parole board remains 
under the jurisdiction of the National Parole Board until he completes 
his parole or returns to a provincial institution. A provincial govern- 
ment has the authority to make regulations in respect of its parole 
board and inmates under its jurisdiction? as long as they are not 
inconsistent with the provisions of the Parole Act and Regulations. '° 


' Parole Act,section 23 

2 Martineau, v. Matsqui Institution Inmate Disciplinary Board, S.C.C. (1979) 50 C.C.C. (2d)353, 106 
D.L.R. (3d) 385 

° Pursuant to section 5.1 of the Parole Act, the Ontario Parole Board assumed jurisdiction under the Act 
on September 1, 1978, the Quebec Parole Board on April 1, 1979, and the British Columbia Parole 
Board on October 4, 1979. 

* Parole Regulations, sections 1, 2 and 27 to 37 

> Parole Act, subsection 5.1(1) 

® Parole Act, subsection 5.1(3). The provincial parole boards of Ontario, Quebec and British Columbia 

have agreed to transfer jurisdiction in any case where an inmate subject to the jurisdiction of one 

provincial parole board moves to the other province. 

Parole Act, subsection 5.1(4). It would seem that if an inmate subject to the jurisdiction of a provincial 

parole board moves to another province with a provincial parole board, but agreement to transfer 

jurisdiction cannot be reached, the National Parole Board would assume jurisdiction to fill the void. 

Parole Act, subsection 5.1(2), since provincial jurisdiction arises only over inmates detained in a 

provincial institution and not over inmates already “on the street”. 

° Parole Act, subsection 9(3) 


Parole Act, subsection 9(4). Any inconsistent provincial regulation is void to the extent of the 
inconsistency. 


~ 
° 
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3.2.2 


3.2.3 


3.2.4 


3.2.5 


3.2.6 


3.2.7 
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NATIONAL PAROLE BOARD JURISDICTION 


Parole Jurisdiction 


Except where a provincial parole board exercises jurisdiction’ under 
the Parole Act, the National Parole Board has exclusive jurisdiction 
and absolute discretion, subject to the Parole Regulations, to grant or 
refuse to grant parole, including day parole. It also has the exclusive 
right to revoke parole or terminate day parole.'2 


The Board has jurisdiction over any person who is serving a sentence 
of Imprisonment as a result of a federal offence except a juvenile 
delinquent or a person in custody who is serving a sentence intermit- 
tently.'s 


Jurisdiction with Respect to Temporary Absences 


By law, the National Parole Board has exclusive jurisdiction and 
absolute discretion, subject to the Parole Regulations to grant tempo- 
rary absences without escort, to inmates falling within its jurisdic- 
tion.'* The Board may delegate this authority, as it considers it appro- 
priate’® (Subject to any conditions it deems advisable and for such 
periods as it sees fit), with respect to an inmate or aclass of inmates, to 
the Commissioner of Corrections or to the director of a penitentiary. 


Inmates confined in a prison (a provincial institution) are not under the 
jurisdiction of the National Parole Board in the case of temporary 
absences, with or without escort.'® 


Temporary absence with escort falls within the jurisdiction of the 
institutional authorities, with one exception: in the case of an inmate 
sentenced on or after July 26, 1976, to life imprisonment without 
eligibility for parole for a specified number of years, absence with 
escort for humanitarian and rehabilitative reasons may not be granted 
without the approval of the National Parole Board until the expiry of all 
but three years of the period of ineligibility for parole.’ After that time, 
the authority to grant temporary absence with escort is within the 
jurisdiction of the institutional authorities alone. 


Parole Act, section 5.1 

Parole Act, section 6 

See Parole Act, section 2, definition of “inmate” 

Parole Act, section 6 

Penitentiary Act, subsections 26.1(2), 26.2(1) (3). At present, this authority is delegated to peni- 


tentiary wardens on a case-by-case basis. The maximum period of temporary absence which may be 
granted in a month varies according to the security classification of the penitentiary. 


= 
i) 


-_ 
N 


Prisons and Reformatories Act, subsection 8(1) 
Criminal Code, subsection 674(2) 
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3.2.8 
3.2.9 


3.2.10 


3.2.11 


Soe 


3.2.13 


Class of Institution 


For parole purposes, the class of institution to which a convicted 
person has been sentenced and in which he is serving his sentence, is 
significant. Class of institution means either a penitentiary (a federal 
institution) or a prison (a provincial institution). 


A person sentenced to a term of imprisonment of two years or more is 
incarcerated, by law, in a penitentiary. '® A further term imposed before 
expiry of his sentence (even if less than two years) must be served ina 
penitentiary.'® 


Otherwise, any sentence of less than two years is served in a prison.”° 
However, if an inmate sentenced to a prison at any time becomes 
subject to two or more consecutive sentences (each less than two 
years) and the unexpired portion of the aggregate is two years or 
more, he must be transferred to a penitentiary to serve those terms.?' 


In the case of an inmate sentenced for escape from a prison, even 
though the sentence for escape may be less than two years, the Court 
has the authority to order that the term be served in a penitentiary.” 


Although sentenced to either a penitentiary or a prison, an inmate may 
be transferred to the other class of institution while serving his sen- 
tence for any one of a number of reasons.?* 


18. Criminal Code, subsection 659(1) 

's Criminal Code, subsection 659(2) 

20 Criminal Code, subsection 659(3) 

2! Criminal Code, subsection 659(5) 

22 Criminal Code, paragraph 137(1) (b) 

23 See, for example, the Penitentiary Act, subsection 13(5), section 14 and 15 and the Prisons and 
Reformatories Act, section 4. 


17 


3.2.14 


B25 


3.2.16 


The class of institution to which a convicted person has been sen- 
tenced, and in which he serves his sentence, are important for parole 
purposes for two reasons: 


Firstly, certain procedural rights depend upon the class of institution. 
An inmate who has been sentenced to, or transferred to a penitentiary 
for a term of two years or more must have his case reviewed by the 
Board at prescribed times, unless the inmate advises the Board in 
writing that he does not wish to be granted parole.” In the case of an 
Inmate sentenced to and confined in a penitentiary, the review must 
be by way of a hearing, unless the inmate advises otherwise.2° An 
Inmate sentenced to a penitentiary, but transferred to a prison, need 
not have his case reviewed by way of a hearing.” The case of an 
inmate serving a sentence of less than two years does not have to be 
reviewed by the Board unless the inmate makes an application for 
parole.’ 


Secondly, if an inmate, other than an inmate serving a sentence of life 
imprisonment as a minimum punishment or a sentence of detention 
for an indeterminate period, is in confinement in a provincial institution 
(either by virtue of the sentence imposed or as a result of a transfer) in 
a province in which a provincial parole board has been established, 
pursuant to the provisions of the Parole Act, the provincial board, and 
not the National Parole Board, has jurisdiction over the inmate for 
parole purposes.*° 


24 Parole Act, paragraph 8(1) (a) 

25 Parole Regulations, paragraph 15(1) (a) 
26 Parole Regulations, paragraph 15(1) (b) 
27 Parole Act, paragraph 8(1) (b) 

28 Parole Act, subsection 5.1(1) 
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4.0.1 


44 


4.1.1 


4.2 


4.2.1 


4. TYPES OF RELEASE 


Parole is the authority granted by the National Parole. Board to an 
inmate to be at large during his term of imprisonment. The term 
“parole” embraces both full parole, which does not require that the 
inmate return to an institution, unless it is suspended or revoked, and 
day parole, which requires the inmate to return to the institution 
periodically or after a specified period of time.’ 


FULL PAROLE 


The National Parole Board may grant full parole to an inmate who has 
served the prescribed portion of his sentence in confinement and may 
impose terms and conditions which it considers desirable.? Such 
terms and conditions almost always require that the inmate comes 
under the authority of a designated representative of the Parole Board 
or other person or agency to whom he is required to report; that he 
reports to the police or to his parole supervisor as specified; that he 
does not leave a designated area without permission; that he en- 
deavours to maintain steady employment and not to incur substantial 
debts or responsibilities without the approval of the Board; and gener- 
ally that he obeys the law and fulfills all legal and social responsibili- 
ties. In a particular case, it may be required that the inmate abstain 
from drinking, stay away from specified establishments, or refrain 
from associating with specified persons. 


Parole may be suspended by a member of the National Parole Board 
Or a person designated by the Chairman, such as the inmate’s parole 
supervisor.? Revocation of parole, which means that the inmate is 
returned to an institution to continue his sentence, may be effected 
only by the Board.* Revocation may occur because the inmate has 
committed a further offence or otherwise indicated that he poses a risk 
to society, or because he has violated the conditions of his parole or is 
likely to do so.° 


DAY PAROLE 


In almost all cases eligibility for day parole arises before full parole 
eligibility. Day parole will be granted only when the Board considers 
that such a grant will aid the inmate’s reform and rehabilitation without 
constituting an undue risk to society.® 


See Parole Act, section 2, definition of “day parole” and “parole”, and Parole Regulations, section 2, 


definition of “full parole”. 
2 Parole Act, paragraph 10(1) (a) 
° Parole Act, subsection 16(1) 


Parole Act, paragraph 10(1) (e). The votes of two members of the Board are required to revoke 


parole. (Parole Regulations, subsection 23(4)). 


Although criteria for revocation are not expressly stated in the Parole Act, it would seem that the 


grounds for suspension of parole set out at subsection 16(1) are appropriate. 
* Parole Act, subparagraphs 10(1) (a) (ii) and (iii) 
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4.2.2 


4.3 


4.3.1 


4.3.2 


4.3.3 


The terms and conditions of day parole imposed by the Board vary 
considerably from case to case. In some instances, day parole may be 
granted to permit an inmate to attend, for a few hours during the day, 
courses of instruction not available in his institution. In other cases, the 
Inmate may only be required to return to his institution every week. 
Generally speaking, the degree of supervision of an inmate released 
on day parole is tighter than in the case of release on full parole and, in 
fact,the Board may use the assessment of an inmate’s performance 
on day parole as an indication of whether he is suitable for full parole. 
Day parole may be terminated because the period of the grant or the 
project for which the inmate was released has ended, or because the 
Board has determined that the purposes for which the grant has been 
made are not likely to be served if day parole is continued. In other 
cases, minor violations of conditions may lead to termination. Day 
parole may be revoked as a result of conduct which constitutes a 
breach of the terms and conditions of day parole or which the Board 
considers likely to lead to such a breach or otherwise constitutes a risk 
to society. 


TEMPORARY ABSENCE WITHOUT ESCORT 


The Board has exclusive jurisdiction over the granting of temporary 
absence without escort to inmates confined in penitentiaries.” Inmates 
of prisons are subject to the authority of provincially designated prison 
Officials.® 


Release for Humanitarian and Rehabilitative Reasons 


Temporary absences for humanitarian reasons or to assist in the 
rehabilitation of the inmate may be granted by the Board for a period 
not exceeding 15 days.° This authority may be delegated, either for a 
particular inmate or for a class of inmates, to the Commissioner of 
Corrections.'° It may also be delegated to the director of the peniten- 
tiary for temporary absences not exceeding three days."' In practice, 
the delegation varies according to the security level of the institution. 


7 Parole Act, section 6 . 

® Prison and Reformatories Act, subsections 8(1) and (2) 

® Penitentiary Act, subsection 26.1(1) | 

10 Penitentiary Act, paragraph 26.1(2) (a). At present, no delegation has been made to the Commis- 
sioner of Corrections. | 

‘1 Penitentiary Act, paragraph of 26. 1(2) (b). Delegation of authority pursuant to paragraph 26. 1(2) (b) 
of the Penitentiary Act has been made to the director of all institutions in respect of inmates serving 


sentences of less than five years. 
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4.3.4 


4.3.5 


4.3.6 


4.3.7 


4.4 


4.4.1 


4.4.2 


A temporary absence without escort might be granted to an inmate to 
apply for a job, attend an interview with a prospective landlord, attend 
family functions or simply visit family members or friends. Eligibility for 
temporary absence arises at the same time as, or before, eligibility for 
day parole, and is usually the first form of release that an inmate will be 
granted. The frequency and duration of grants of release on tempor- 
ary absence are (subject to the statutory and regulatory provisions) a 
matter of Board policy.'? 


Release for Medical Reasons 


Temporary absence for medical reasons may be granted by the 
Board,'* or where authority has been delegated to him, by the Com- 
missioner of Corrections, '* for an unlimited period. Where the director 
of an institution has been granted the authority, he may allow a 
temporary absence for medical reasons for up to 15 days.'* 


In the case of a medical emergency, the eligibility requirements under 
the Parole Regulations for temporary absence without escort do not 


apply.'® 
TEMPORARY ABSENCE WITH ESCORT 


A grant of temporary absence with escort requires the inmate to be 
accompanied during his absence from the institution by a person 
designated for the purpose by the Commissioner of Corrections. A 
grant of temporary absence with escort for rehabilitative or humanita- 
rian reasons may be authorized by the Commissioner of Corrections 
for up to 15 days’’ or by the director of an institution for up to five 
days.'® For medical reasons, the Commissioner may grant a tempor- 
ary absence with escort for an unlimited period,'® and the director of an 
institution for up to 15 days.?° 


There are no minimum periods of imprisonment which must be served 
before a grant of temporary absence with escort may be authorized. 


Board policy is to restrict the maximum number of days temporary absence which may be granted in 


accordance with the security classification of the institution. Slightly longer grants may be made at 
Christmas or New Year depending on the amount of travel involved for an inmate to visit family or 


friends. 
'S Penitentiary Act, subsection 26.1(1) 
‘* Penitentiary Act, paragraph 26. 1(2)(a) 
'S Penitentiary Act, paragraph 26.2(2)(b) 


)\(a 


( 
'® Parole Regulations, paragraph12(2)(b) 
'7 Penitentiary Act, paragraph 26(a) 
’® Penitentiary Act, paragraph 26(b) 
'® Penitentiary Act, paragraph 26(a) 
20 Penitentiary Act, paragraph 26(b) 
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4.4.3 The National Parole Board has no jurisdiction over the grant of 


temporary absence with escort, with one exception: in the case of an 
inmate sentenced since July 26, 1976 to imprisonment for life without 
eligibility for parole for a specified number of years, until the expiration 
of all but three years of the period of ineligibility, a grant of temporary 
absence with escort under the Penitentiary Act for humanitarian and 
rehabilitative purposes requires the approval of the National Parole 


Board.?' 

4.5 REMISSION OF SENTENCE AND RELEASE ON MANDATORY 
SUPERVISION 

4.5.1 Every inmate of a penitentiary may be credited with 15 days of earned 


remission of his sentence for every month he has applied himself 
industriously to the program of the institution in which he is confined. 
Such remission may be forfeited, in whole or in part, as a result of a 
conviction in the disciplinary court of the institution.?° 


Ar5 12 When an inmate has been credited with remission of his sentence 


equal to the unexpired portion of his sentence, he is entitled to be 
released from imprisonment.”* The National Parole Board has no 
jurisdiction to grant or deny this form of release. In the event that the 
accrued remission exceeds 60 days, the inmate will be subject to 
mandatory supervision upon his release for the duration of the period 
of remission.?5 The National Parole Board may set terms and condi- 
tions for mandatory supervision as it does for parole.”° 


4.5.3 Where an inmate on mandatory supervision receives a consecutive 


2 


— 
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23 
24 


25 


26 
27 


sentence, and the mandatory supervision is not revoked by the Board, 
he must serve the consecutive sentence immediately and then re- 
sume the period of mandatory supervision.*” 


Criminal Code, subsection 674(2). As a matter of policy, however, in the case of inmates sentenced 
before July 26, 1976 the directors of the institutions seek the recommendation of the Board before 
granting temporary absence with escort earlier than three years before the expiration of the period of 
ineligibility imposed by the Criminal Code, subsection 218(9), as it then was. 

Penitentiary Act, section 24(1), since July 1, 1978. Before then, inmates were granted statutory 
remission of sentence amounting to one quarter of the sentence, along with earned remission at the 
rate of three days per month. When such statutory remission has not been forfeited, it remains to the 
inmate’s credit, with the proviso that total remission credits may not exceed one third of the sentence. 
See Penitentiary Act, section 24.2. 

Penitentiary Act, subsection 24.1(1) 

An inmate may choose to remain in the institution to complete his sentence. See Parole Act, 
subsection 15(3). ie? 

Parole Act, subsection 15(1). This applies only to inmates sentenced to imprisonment in, or trans- 
ferred to, any class of penitentiary, on or after August 1, 1970. Parole Act, subsection 15(5). 

Parole Act, subsection 15(2) 

Parole Act, subsection 15(4) 
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4.5.4 lf an inmate has his parole or mandatory supervision revoked by the 
Board, forfeits a portion of his earned remission.?® The Board has the 
authority to recredit all or part of the lost remission and thus has a 
degree of control over when the inmate will again be entitled to be 
released on mandatory supervision.”° Statutory remission credited to 
an inmate before October 15, 1977 is forfeited upon revocation of 
parole. However, remission earned before that date under non- 
repealed provisions of the Penitentiary Act (referred to as “old earned 
remission’) is not forfeited. 


*° Parole Act, subsection 20(2). See chapter dealing with suspension and revocation. 
*° Parole Act, subsection 20(3) 
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5.0.2 


5.0.3 


9. ELIGIBILITY FOR RELEASE 


Eligibility for release, that is, eligibility for review of an inmate’s case by 
the National Parole Board, arises after he has served a prescribed 
portion of his sentence. The charts following indicate the portion of an 
inmate’s sentence which must be served before eligibility for full 
parole, day parole or temporary absence arises. 


The general rule is that, notwithstanding time spent in confinement 
before sentencing, a term of imprisonment does not commence until 
the day of sentencing.’ However, in the case of life imprisonment or 
detention in a penitentiary for an indeterminate period, time spent in 
custody between arrest and sentencing is normally considered as 
time served for the purposes of parole eligibility. 


Where an appeal against conviction or sentence is taken, or at any 
other time when a convicted person is lawfully at large on interim 
release granted pursuant to the Criminal Code, the time at large does 
not count as part of any term of imprisonment imposed pursuant to the 
conviction.* 


‘ Criminal Code, subsection 649(1) 
2 See the particular rules for each type of sentence, to follow. 
3 Criminal Code, subsection 649(2) 
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a) 

5.1.1 Full Parole: One third of sentence.* 

Seite Day Parole: One half of time before full parole eligi- 

| bility.’ 

5.1.3 Temporary absence: If sentenced to a penitentiary,® six 
months.’ If sentenced to a provincial in- 
stitution, the authority to grant temporary 
absences rests with the director of the 
institution.® 

5.2 SENTENCE: Two years or more (but not life imprison- 
ment or detention for an indeterminate 
period) 

9.2.1 Full Parole: | One third of sentence or seven years, 
whichever is the lesser.® 

O22 | Day Parole: If sentence is 12 years or more, not until 

two years before full parole eligibility 
date.'° If sentence is less than 12 years, at 
one half of time before full parole eligibility 
or six months, whichever is the greater." 

52:0 Temporary absence: One half of time before full parole eligibil- 


ity date or six months, whichever is the 
greater. '? 


* Parole Regulations, section 5 
5 Parole Regulations, paragraph 9(e) 
§ The Court may order that a person convicted of escape serve his sentence in a penitentiary, even 


though it is for less than two years. See Criminal Code, section 137. 
7 Parole Regulations, paragraph 12(1) (b) 
8 Prisons and Reformatories Act, subsection 8(1) 
® Parole Regulations, section 5 
Parole Regulations, paragraph 9(c) 
Parole Regulations, Paragraph 9(d)- 


_ 
° 


_ 
_ 


‘2 Parole Regulations, paragraph 12(1) (b). Note, however, that in the case of an inmate admitted to 
penitentiary before June 1, 1978, the eligibility period is six months. Parole Regulations, paragraph 


12(2) (a) 
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5.3 


Se 2 


5.3.2 


5.3.3 


5.4 


5.4.1 


5.4.2 


5.4.3 


- 


- 


Life imprisonment imposed other than as 
a minimum punishment (commonly refer- 


SENTENCE: 
red to as “life maximum’). 


Full Parole: Seven years, minus time in custody be- 
tween arrest and sentencing."? 

Day Parole Five years from sentencing date. '* 

Temporary absence: Three years before full parole eligibility 
date. '5 
an habitual criminal or dangerous sexual 
offender) imposed before October 16, 


SENTENCE: 
1977. 


Detention in penitentiary for an indetermi- 
nate period for preventive detention (as 


Full Parole: | Eligible now. 
Day Parole Eligible now. 
Temporary absence: Eligible now. 


Every such inmate is eligible for parole, day parole or temporary absence since, by law, 
the case of every inmate sentenced before October 16, 1977 is required to be 
reviewed at least once in each year.'® 


3 Parole Regulations, paragraph 6(a) arn 
4 Parole Regulations, paragraph 10(a). Note that time in custody before sentencing does not count 


towards day parole eligibility, notwithstanding s. 673 of Criminal Code. Code section 669 states that 


normal parole eligibility rules apply. 
'S Parole Regulations, paragraph 12(1) (a) 


_ 


6 Criminal Code, subsection 695. 1(2) 
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SS, SENTENCE: Detention in a penitentiary for an indeter- 
minate period (dangerous offender)’ im- 
posed after October 15, 1977. 

5.571 Full Parole: Three years after date taken into custo- 
dy."® 

vo fe Jy Day Parole: Three years after day taken into custo- 
dy..” 

§.5:3 Temporary absence: If sentenced after May 31, 1978, three 
years after date of sentencing.”° If sen- 
tenced before June 1, 1978, eligibie now. 

The case of every inmate sentenced after October 15, 1977 is required to be 
reviewed at least every two years after the initial review.?' 

5.6 SENTENCE: | Life imprisonment as a minimum punish- 

; ment, where sentence imposed before 
January 4, 1968. 

0.0.1 Full Parole: Eligible now.?2 

5.6.2 Day Parole: Eligible now.?° 

5.6.3 Temporary absence: Eligible now.”* 


23 


24 


This sentence includes inmates sentenced after October 15, 1977 even if proceedings were com- 
menced before that date pursuant to the now repealed habitual criminal and dangerous sexual 
offender legislation. See Criminal Code, subsection 695.1(1) and (2). 

Criminal Code, subsection 695. 1(2) 

Criminal Code, subsection 695.1(2). The reference to “parole under the Parole Act” includes day 
parole by virtue of section 2 of the Parole Act. 

Parole Regulations, paragraph 12(1) (c) 

Criminal Code, subsection 695. 1(1) 

Parole Regulations, paragraph 6(b). All such inmates have completed the seven year period 
prescribed. 

Parole Regulations, paragraph 10(b). All such inmates are eligibile, at present, for full parole, and 
therefore, for day parole. 

Parole Regulations, paragraph 12(2) (a). There is no prescribed eligibility date for such inmates. 
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Ser 


Sat 


Sie 


5.8 


We Hi] 


Se 


5.8.3 


Life imprisonment as a minimum punish- 
ment, where sentence imposed after 
January 3, 1968, but before January 1, 


SENTENCE: 
1974. 


Full Parole: 10 years, minus time in custody between 
arrest and sentencing.?5 
Day Parole: 


Temporary absence: 


SENTENCE: 


Full Parole: | 10 years, minus time in custody between 
arrest and sentencing.”° 

Day Parole: Three years before full parole eligibility 
date.° 

Temporary absence: Eligible now.°° 


Three years before full parole eligibility 
date.”° 


Eligible now.?’ 


Life imprisonment as a minimum punish- 
ment where sentence of death commuted 
before January 1, 1974. 


25 Parole Regulations, paragraph 6(c) 
26 Parole Regulations, paragraph 10(c) 


o© N NH N 


7 Parole Regulations, paragraph 12(2) (a). There is no prescribed eligibility date for such inmates. 


® Parole Regulations, section 7 


9 lations, section 11 Spt 
0 Bit Beet icos. paragraph 12(2) (a). There is no prescribed eligibility date for such inmates. 


28 


5.9 SENTENCE: Life imprisonment imposed as a minimum 
punishment, or where a sentence of death 
was commuted or deemed*' to be com- 
muted to a sentence of life imprisonment, 
after December 31, 1973 and before July 
26, 1976, or where sentenced to life impri- 
sonment for murder not punishable by 
death, in proceedings commenced during 
that period of time, even though a finding 
of guilt was made after July 25, 1976.%? 


5.9.1 Full Parole: At least 10 years** (sentencing court may 
impose a longer period -- up to 20 years), 
3 minus time in custody between arrest 
and sentence of (or commution to) life 
imprisonment.** After 15 years, inmate 
may apply to Chief Justice in jurisdiction 
of conviction for a jury hearing, with a view 
to reducing or terminating the period of 
ineligibility for parole.** 


5.9.2 Day Parole: Three years before full parole eligibility 
date.*’ 


5.9.3 Temporary absence: Three years before full parole eligibility 
date.** 


3 


= 


Criminal Law Amendment Act (No. 2), 1976, S.C. 1974-75-76, c. 105, subsections 25(3) and (4) 

32 Criminal Law Amendment Act (No. 2), 1976, subsection 26(2). The effect of ths provision is that a 
person charged before July 26, 1976 with murder not punishable by death and convicted on or after 
that date would not be sentenced for first degree murder even though the offence might, after July 25, 
1976, fall under the definition of first degree murder. 

33 Pre-1977 Criminal Code (as it stood July 25, 1976), subsection 218(5). Criminal Law Amendment 
Act (No. 2), 1976, subsection 28(1) provides for limited unrepeal of Criminal Code subsections 
218(5)(6)(7) and (9). 

3 Pre-1977 Criminal Code, subsection 218(6) 

35 Pre-1977 Criminal Code, subsection 218(7) 

°° See Criminal Law Amendment Act (No. 2), 1976, subsection 28(2), making section 672 of the 
Criminal Code applicable mutatis mutandis in this case. 

37 Pre-1977 Criminal Code, subsection 218(9) 

3° Pre-1977 Criminal Code, subsection 218(9) 
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5.10 Life imprisonment for second degree mur- 


der (where proceedings commenced af- 
ter July 25, 1976).39 


SENTENCE: 


5.10.1 Full Parole: 


At least 10 years*° minus time in custody 
between arrest and sentencing.*' Senten- 
cing court may impose a longer period of 
ineligibility -- up to 25 years.*? After 15 
years, inmate may apply to Chief Justice 
in jurisdiction of conviction for a jury hear- 
ing, with a view to reducing or terminating 
the period of ineligibility for parole.** 


Day Parole: Three years before full parole eligibility 
date.“ 


Temporary absence: Three years before full parole eligibility date. 
Additionally, until three years before full 
parole eligibility date, temporary absence 
with escort may not be authorized without 
the approval of the National Parole Board. 


5.10.2 


5.10.3 


3° Crimi _ In any case where proceedings were commenced before July 26, 
ae ee Aaa ae antec the sentence for murder not punishable by se late be 
imposed as if the first and second degree murder provisions of the Code had not been proclaimed in 
force. Criminal Law Amendment Act (No. 2), 1976, subsection 26(2). 

40 Criminal Code, subsection 674(1) 


41 Criminal Code, section 673 oe eee 
42 pl ee Code, paragraph 669(b). Appeal against the number of years of ineligibility in excess of 10 


may be taken from the sentencing court. See Criminal Code, subsection 603(1). 
43 Criminal Code, section 672 
44 Criminal Code, subsection 674(2) 
45 Criminal Code, subsection 674(2) 
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a i SENTENCE: Life imprisonment for first degree murder 
or high treason (where sentence for first 
degree murder or high treason was im- 
posed after July 25, 1976** or where a 
sentence of death for murder punishable 
by death had not been commuted before 
July 26, 1976 or where appeal was pend- 
ing and was subsequently dismissed).*’ 


os | Full Parole: 25 years*® minus time in custody between 
arrest and sentencing.*® After 15 years, 
the inmate may apply to the Chief Justice 
in the jurisdiction of conviction for a jury 
hearing, with a view to reducing or ter- 
minating the period of ineligibility for 
parole.*° 


Stic Day Parole: Three years before full parole eligibility 
date.*’ 


541 Temporary absence: Three years before full parole eligibility 
date. Additionally, until three years before 
full parole eligibility date, temporary ab- 
sence with escort may not be authorized 
without the approval of the National 
Parole Board.** 


*6 Criminal Code, paragraph 669(a) and Criminal Law Amendment Act (No. 2), 1976, subsection 
26(1) 

*”7 Criminal Law Amendment Act (No. 2) 1976, subsections 25(1) and (2) 

*® Criminal Code, paragraph 669(a) and subsection 674(1) 

*° Criminal Code, section 673 

°° Criminal Code, section 672 

°*' Criminal Code, subsection 674(2) 

Criminal Code, subsection 674(2) 


= 
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9.13.3 


VIOLENT CONDUCT OFFENCES 


A “violent conduct offence” for parole purposes is one carrying a 
maximum penalty of 10 years or more, for which a sentence of five 
years or more was actually imposed, and which involved conduct that 
seriously endangered the life or safety of any person or resulted in 
serious bodily harm or severe psychological damage to any person.®? 


An inmate convicted of a violent conduct offence within 10 years of the 
expiration of a sentence for a previous violent conduct offence is not 
eligible for full parole until he has served one half of his sentence, or 
seven years, whichever is the lesser.* 


The National Parole Board determines whether, in the circumstances, 
a particular offence is a violent conduct offence. 


PAROLE ELIGIBILITY IN SPECIAL CASES (PAROLE BY 
EXCEPTION) 


Eligibility in special cases may arise if: 
(a) the inmate is terminally ill; 
(b) the inmate’s physical or mental health is likely to suffer 
serious damage if he continues to be held in confinement; or 
(c) there is a deportation order made against the inmate under 
the Immigration Act, 1976 and the inmate is to be detained 
under that Act until deported.** 


In the foregoing cases, the Board may grant full parole or day parole to 
an inmate before he has served the portion of his term of imprison- 
ment prescribed in the Regulations. Of course, the inmate must other- 
wise meet the statutory criteria for a grant of parole by the Board. Such 
a grant of parole is often referred to as “parole by exception”. 


Parole eligibility under the “special cases” provision of the Parole 
Regulations does not arise in respect of the following cases: sent- 
ences of life imprisonment; sentences of detention for an indetermi- 
nate period; and sentences in respect of a violent conduct offence. 


53 Parole Regulations, subsection 8(1) ; é 
54 Parole PeTuletione: subsections 8(1) and (2). Note that since the Parole Regulations are subject to 


Criminal Code provisions for ineligibility in cases of murder and high treason, the Criminal Code 
takes precedence. (see Parole Regulations, section 4) 
55 Parole Regulations, section 11.1 
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6.1.2 


6.1.3 


6.1.4 
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6. PAROLE REVIEWS AND HEARINGS 


REQUIREMENT FOR REVIEW 


Sentences less than two years 


Every inmate serving a sentence of less than two years who falls 
under the jurisdiction of the National Parole Board is entitled to a 
review of his case for full parole, upon application by him or on his 
behalf to the Board,' provided the application is received not earlier 
than four months before the inmate’s full parole eligibility date and not 
later than four months before expiry of * of the term of imprisonment to 
which the inmate was sentenced.? Additionally, the Board is not re- 
quired to review an application received within six months of a previ- 
ous decision to deny parole.* Such reviews do not require that the 
Board conduct a hearing.* An application for day parole or temporary 
absence may be made at any time, but the Board is not required to 
conduct a review. 


Sentences of two years or more 


Every inmate sentenced in, or transferred to, a penitentiary for two 
years or more is entitled to a review of his case at full parole eligibility 
date. This category includes inmates who, as a result of individual 
consecutive sentences exceeding two years, are required to be trans- 
ferred to a penitentiary’ and inmates who, under agreement between 
the federal and provincial institutional authorities, have been transfer- 
red to a provincial institution unless, of course, jurisdiction over the 
inmate is vested in a provincial parole board upon transfer.® 


Although it is obviously to the inmate’s advantage to make an applica- 
tion to the Board, setting out his plans should parole be granted, the 
Board nevertheless must review every such case on or before the full 
parole eligibility date unless the inmate has advised the Board in 
writing that he does not wish to be granted parole ‘and has not revoked 
such advice.’ 


Parole Act, paragraph 8(1)(b) 

Parole Regulations, subsection 18(1) 

Parole Regulations, subsection 18(2) 

See Parole Act, section 11. The Parole Regulations do not provide for a hearing in such cases. 
See Criminal Code, subsection 659(5) 

See Parole Act, subsection 5.1(1) 

Parole Act, paragraph 8(1)(a), often referred to as “automatic parole review” 
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The Board is required to conduct a review of each case on the full 
parole eligibility date, unless it has decided to review the case prior to 
that date.® In practice, the Board commences its review several 
months before the parole eligibility date, and if a hearing is required it 
IS usually held about a month before the parole eligibility date. The 
Board's objective is to be able to render its decision shortly before the 
parole eligibility date so the inmate whose case warrants parole may 
be released at the earliest permissible opportunity. 


If the Board does not grant parole at the time of full parole eligibility, the 
inmate is entitled to a further review two years hence, and thereafter 
every two years from the previous review, until parole is granted or the 
sentence has expired according to law.° 


If the Board conducts a subsequent review for full parole before the 
prescribed time and parole is denied, the inmate is not entitled to a 
further review for another two years.'° Such a situation might occur 
where an inmate has been denied full parole, but the Board feels that 
the case warrants another review sooner than two years, or where the 
inmate applies for an earlier review as a result of fresh information ora 
change in circumstances in his case. 


Scope of the Review 


The review of a case for parole involves a lengthy, detailed examina- 
tion of material, from diverse sources, that has a bearing on the 
likelihood of success outside the institution. A low level of risk to the 
public is the sine qua non of a decision to grant parole; however, the 
Board must also consider that the inmate has derived the maximum 
benefit from imprisonment and that his reform and rehabilitation will be 
aided by release on parole before the grant may be made." In addition 
to deciding whether to grant parole, the Board must also set terms and 
conditions of parole applicable to the particular case. 


Parole Regulations, section 14 
Parole Regulations, subsection 16(1) 


10 Parole Regulations, subsection 16(2) 
‘1 Parole Act, paragraph 10(1)(a) 
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6.2.1 


6.2.2 


6.2.3 


To aid in their decision, Board Members rely on a wide range of 
information: the details of the offence for which the inmate has been 
sentenced; the nature of the offence; judge’s reports; pre-sentence 
reports; police reports (of the likelihood of the inmate’s successfully 
re-integrating himself into the community as well as reports of the 
offence committed); institutional reports, including those of classifica- 
tion officers and living unit officers; preventive security reports from 
the institution; medical and psychological reports; and community 
assessments, prepared by parole officers or others who would be 
involved in the supervision of the inmate in the community. Letters 
from relatives, lawyers, prospective employers, clergymen, and so on 
are given close scrutiny by Board Members. 


Finally, a hearing is conducted before the Board if it is mandatory or 
otherwise considered desirable. 


HEARINGS 


Unless prescribed by the Parole Regulations, the Board is not re- 
quired to personally interview the inmate or any person on his behalf 
when considering whether to grant parole. '? 


Where Hearings Required 


Every inmate who is sentenced to imprisonment in or transferred to a 
penitentiary for two years or more is entitled to a hearing before the 
Board, upon review of his case for full parole,'* except as follows: 

1. an inmate who has advised the Board in writing that he does 
not wish to be granted parole, and who has not revoked such 
advice;"* 

2. an inmate who has requested in writing that the review be 
conducted without a hearing;'® 

3. an inmate who was not in lawful custody at the relevant 
time;'® ’ 

4. an inmate who is not detained in a penitentiary;'’ however, an 
inmate sentenced to life imprisonment, as a minimum pun- 
ishment, or whose sentence of death has been commuted to 
life, or who has been sentenced to detention in a peniten- 
tiary for an indeterminate period, is entitled to a hearing even 
after transfer to a provincial institution. 


'2 Parole Act, section 11 


Parole Regulations, subsection 15(1). The Parole Regulations, at section 16 provide for further 


reviews where parole is not granted at the initial review. It is presumed that the subsequent reviews 
should be carried out on the same basis as the initial review. 

‘* Parole Act, paragraph 8(1)(a) 

'S Parole Regulations, subsection 15(1) 


Parole Regulations, subsection 15(2). A hearing must be held as soon as practical after the Board is 


informed of the inmate’s return to custody. 


Parole Regulations, subsection 15(3). See also the definition of “federal inmate” at section 2. The 


National Parole Board maintains jurisdiction of federal inmates even in those provinces where there is 
a provincial parole board. (Parole Act, subsection 5.1(1)) 
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6.2.4 


6.2.5 


6.2.6 


6.2.7 


6.2.8 


In those cases where an inmate has advised the Board that he is 
applying only for day parole or temporary absence, but is otherwise 
eligible for full parole, it is the Board’s policy to conduct a hearing as 
though the case were, in fact, a review for full parole. 


The Board may conduct a hearing on its own initiative before the full 
parole eligibility date and, in some circumstances, particularly the first 
review of an inmate’s case, the Board will grant a hearing on review for 
day parole or temporary absence. 


Conducting the Parole Hearing 


Although a decision to grant parole may require the vote of up to seven 
members of the Board, depending on the nature of the sentence being 
served, only two members are required to sit at the hearing.'* In cases 
where a hearing is not mandatory but is nevertheless accorded, it has 
been Board policy to have two Board Members as well. Hearings are 
almost always conducted at the institution in which the inmate is 
confined. 


Present at the hearing are the Board Members, the inmate and usually 
the classification officer or living unit officer and the parole officer who 
will supervise the inmate should parole be granted. In addition, the 
inmate has the right to assistance in presenting his case before the 
Board.'? He may call upon a relative, friend, clergyman, lawyer -- even 
another inmate in the same institution -- to assist him at the hearing. 
The assistant is entitled to be present at all times with the inmate, and 
may advise him in respect of any questions put to him by the Board. At 
the conclusion of the hearing the assistant may address the Board, on 
behalf of the inmate, for 10 minutes. 


’®@ Parole Regulations, subsection 15(1) 
‘2 Parole Regulations, subsection 20(1) 
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Hearings are private, and the substance of the interview is kept 
confidential by those present. As the review of a case for parole is not 
a judicial or quasi-judicial decision-making process,*° there are no 
formal procedures or rules of evidence. The Board may consider any 
information which it considers trustworthy and reliable under the cir- 
cumstances. 


Before the hearing gets under way, the inmate is furnished orally with 
all information the Board has which is relevant to his case, although 
the Board, in meeting its obligation to furnish information, is not 
required to disclose information which was contained in a document 
prepared before June 1, 1978 or which is described in paragraphs 
54(a) to (g) of the Canadian Human Rights Act.”' (Those are the 
provisions in the Act which set out grounds for exempting from access 
information which would otherwise be obtainable pursuant to the Act.) 


For the most part, the information which the Board has in its posses- 
sion has already been made accessible to the inmate by the institu- 
tional authorities. An oral summary of this information before the 
hearing commences serves to focus on those aspects of the inmate's 
case which the Board considers to be of greatest relevance to the 
decison whether to grant parole. 


The hearing is informal, with all concerned sitting around a table. It 
usually takes the form of a question and answer session in which the 
inmate if asked to provide answers or explanations on matters of 
which the Board requires further information or would like to hear the 
inmate’s version. For the most part, the hearing centres on release 
plans should parole be granted. 


Howarth v. National Parole Board, (1976) 1 S.C.R. 453. In the case of Meldrum v. National Parole 


Board, decided May 21, 1981 (unreported Federal Court File No. A-16-81), the Federal Court of 
Appeal held that notwithstanding procedural rights put into law since the Howarth decision, the Board 


remains an administrative tribunal and its decisions are not subject to review under section 28 of the 
Federal Court Act. 


21 


Parole Regulations, subsection 17(3) 
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6.2.13 At the hearing, the inmate is always given the opportunity to question 
the Board Members on information which they have in their posses- 
Sion and to add further comments. Typically, a hearing takes about 35 
or 40 minutes, but this depends greatly on the amount of information 
which the Board already has and the complexity of the case. 


6.2.14 At the end of the hearing, the inmate may be asked to leave the 
interview room while the Board Members discuss the case. The 
inmate is then called back to the interview room and, in those cases 
where only two votes of the panel members present are required to 
make a decision, the inmate is told immediately of the results, if a 
decision has been reached. In cases where further votes are required 
or where the Board requires more information to complete its review, 
the inmate is advised and told approximately when the final decision 
can be expected. 


SERS Occasionally, but very rarely, the Board will need to verify or supple- 
ment information at hand in order to complete its review by the 
inmate’s full parole eligibility date and, in these circumstances, the 
Board, rather than deny parole, will advise the inmate that it is re- 
serving its decision. A reserved decision usually is made final after a 
few weeks. If further information is obtained which has not been 
furnished to the inmate as required by the Parole Regulations, the 
inmate will be given an opportunity to comment on, or question, this 


additional information before a decision is taken. 


6:3 FURNISHING INFORMATION BEFORE REVIEW FOR FULL 
PAROLE 

6.3.1 Obligation to Furnish Information 

6.3.2 Any inmate serving a term of imprisonment of two years or more, and 


who falls under the jurisdiction of the National Parole Board, must be 
furnished with all relevant information in the possession of the Board, 
except as outlined below, either orally or in writing upon review of his 
case for full parole.?? Where the Board decides to provide such infor- 
mation in writing, it must be provided at least 15 days before the 
review.”° 


22 Parole Regulations, subsection 17(1) 
23 Parole Regulations, subsection 17(2) 
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6.3.3 


6.3.4 


6.3.5 


6.3.6 


6.3.7 


It is current Board policy that in any case where a hearing is to be held, 
information will be furnished orally just before the hearing. Also, even 
where the initial review of an inmate’s case is not for full parole (either 
because the inmate is not yet eligible for full parole or because he has 
requested in writing that he does not wish to be considered for full 
parole), it is Board policy, where feasible, to conduct a hearing and 
provide the inmate with such information. 


information not Required to be Furnished 


The Board is required by law to furnish only relevant information in its 
possession. Accordingly, only items of information which the Board 
Members reviewing the case consider to be of weight in the decision 
whether to grant parole are required to be furnished. The Board is not 
required to furnish documents in specie, but only the information 
which may be in these documents. 


The Board is not required to provide any information contained in 
documents prepared before June 1, 1978, the date on which the 
relevant provision of the Parole Regulations came into force.** In 
practice, however, the Board does not withhold information from 
disclosure merely on that basis. 


Finally, the Board is not required to furnish information described in 
paragraphs 54(a) to (g) of the Canadian Human Rights Act.?° The 
type of information which the Board might, in appropriate circum- 
stances, choose not to divulge could be: 

— information which the Board has received under a promise of 
confidentiality; 

— information provided by investigative bodies such as the Royal 
Canadian Mounted Police or the Preventive Security Section of the 
Correctional Service of Canada; 

— information which, if divulged, might result in PSI or other harm 
to the inmate or any other person; or 

— personal information concerning another individual. 


** Parole Regulations, paragraph 17(3)(a) 
*° Parole Regulations, paragraph 17(3)(b) 
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0.35 The foregoing list is by no means exhaustive. Although the Board is 


not required to furnish information as described in paragraphs 54(a) to 
(g) of the Canadian Human Rights Act, the position which the Board 
has taken is that information will not be withheld simply because it falls 
in an exemptable category, but rather, only if in a particular case there 
is a legitimate interest to protect by withholding the information. 


6.4 MINIMUM VOTES AND REQUIREMENTS 
6.4.1 Parole and Temporary Absences 
6.4.2 The number of Board Members who must vote in a review for full _ 


parole, day parole or temporary absence is determined by the length 
of sentence being served, according to the following table: 


6.4.3 


26 
27 


28 
29 
30 
31 


Table of Voting Requirements 


Length of sentence of imprisonment 
(or aggregate where two or more terms 
of imprisonment are being served) 


Votes Required 


Full Parole Temporary Majority 
or Absence Required 
Day Parole For Grant 


Less than five years?® More than?’ 
half 


Five or more but less than 10 More than 
years”® half 


10 years or more, or life 
imprisonment imposed for other More than 
than as a minimum punishment?? half 


Life imprisonment as a minimum 

punishment; death sentence 

commuted to life imprisonment; At least 2/s 
detention in a penitentiary for 

an indeterminate period; preventive 

detention*° 


* after first temporary absence has been authorized, only two votes are required*" 


) (d) and 23(2) (b) and subsection 24(2) 


j hs 23(1 
Parole Regulations, paragraphs 23( unanimity, a third member must vote on the case. 


Where only two votes are required and there !s not 
Parole Regulations, paragraph 24(2)(b) 

Parole Regulations, paragraphs 23(1 )(c), 23(2)(b) Hi 
Parole Regulations, paragraphs 23(1)(b), 23(2)(b) and ae ) 
Parole Regulations, paragraphs 23(1 )(a), 23(2)(a) and 24(1)(a) 
Parole Regulations, paragraph 23(2)(b) 


and 24(1)(b) 
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6.4.4 


6.4.5 


6.4.6 


6.4.7 
6.4.8 


6.4.9 


6.4.10 


6.4.11 


Community Board Members 


If the inmate is serving a sentence of life imprisonment imposed as a 
minimum punishment, a sentence of death which has been commuted 
to life imprisonment, or an indeterminate sentence, it is required that 
two of the Board Members voting on the case be Community Board 
Members.*? When a hearing is required, it is Board policy to have the 
two Community Board Members and one regular member of the 
Nationai Parole Board conduct the hearing. 


Where authority has been delegated to the Director of an institution to 
grant temporary absence, there are no voting requirements. The 
decision is made by the delegated person alone.** 


Other Cases 


In all other cases, including decisions to revoke parole or mandatory 
supervision or to terminate day parole, the votes of two members of 
the Board are required.** 


Additional Votes 


In any case, the Chairman of the Board may direct that more than the 
prescribed number of members consider a case and cast their vote.*° 
In cases which require only two votes, if there is not unanimity of votes, 
the Chairman must assign a further Board Member to cast his vote.*° 
If, in voting on acase, sufficient members have voted to deny parole or 
temporay absence that it would be impossible to obtain the required 
majority to grant parole, further votes need not be taken.°’ 


Occasionally, a member of the Board who has cast a dissenting vote 
to deny parole will request that further votes be taken and, where the 
Chairman of the Board considers that the case warrants it, he may as 
a matter of policy assign additional Board Members to vote on the 
case. It is standing policy that, whenever requested, the Chairman will 
assign additional members to vote on a case, two at a time, to a 
maximum of nine votes. 


32 Parole Act, subsection 3.1(2) 
33 Penitentiary Act, subsection 26. 1(2) 


% Parole Regulations, subsection 23(4 
*4 Parole Regulations, subsection 23(5 
*° Parole Regulations, subsection 24(2 
37. Parole Regulations, subsection 23(3 


) 
) 
) 
) 
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6.5 
6.5.1 


6.6 
6.6.1 


6.6.2 


6.6.3 


REASONS FOR PAROLE DECISION 


After completing its review of a case on eligibility for full parole, the 
Board informs the inmate of its decision as soon as possible.°* Where 
a hearing has been conducted and the Board is able to make its 
decision at the hearing, the inmate will be advised orally, otherwise a 
written decision will be sent to the inmate. If the decision is not to grant 
full parole, the Board is required to furnish the inmate, within 15 days, 
with written reasons for the decision and the time when the Board will 
next review his case.*? 


RE-EXAMINATION OF BOARD DECISIONS 


Where a decision is made by the Board in respect of a federal inmate 
and that decision is to 

(a) deny full or day parole, 

(b) revoke parole, or 

(c) revoke mandatory supervision, 

the inmate may request the Board to re-examine its decision.*° 


If the request is received within 30 days of the date on which the 
inmate was notified of the decision, re-examination must be accorded. 
In other cases, it is within the Board’s discretion to conduct a re- 
examination.*' It is Board policy to re-examine decisions to deny day 
parole and to re-examine cases affecting provincial inmates. 


At National Parole Board headquarters in Ottawa, an internal review 
committee, which is comprised of members of the Board who did not 
participate in the decision previously, will review the material on which 
the decision was initially rendered, as well as any other relevant 
information which was not available at the time of that decision. The 
internal review committee may uphold the previous decision, amend it 
or reverse it, or may direct that further consideration of any aspect of 
the decision be given by the Board Members who initially took part. 


38 Parole Regulations, subsection 19(1) 


38 Parole Regulations, subsection 19(2) ae . 
40 Parole Regulations, subsection 22(1). This right to re-examination does not apply in respect of 
denial of parole where the case was a special case considered before the normal eligibility date. 


“1 Parole Regulations, subsection 22(2) 
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7. SUPERVISION UPON RELEASE 


Where the Board has decided to grant parole, or the inmate is re- 
leased on mandatory supervision by virtue of remission of his sen- 
tence, the Board may impose terms or conditions of his release.' The 
Board will issue a parole certificate or mandatory supervision certifi- 
cate along with standard conditions of release and, if applicable, 
special conditions.? 


The standard conditions imposed by the Board are as follows: 


to remain, until expiry of sentence, under the authority of the 
designated representative of the National Parole Board; 
to proceed forthwith directly to the area as designated in the 
instructions and, immediately upon arrival, report to the parole 
supervisor and after to the police as instructed by the supervisor; 
to remain in the immediate designated area and not to leave this 
area without obtaining permission beforehand from the represen- 
tative of the National Parole Board, through the parole supervisor; 
to endeavour to maintain steady employment and to report at 
once to the parole supervisor any change or termination of em- 
ployment or any other change of circumstances such as accident 
or illness; 
to obtain approval from the representative of the National Parole 
Board, through the parole supervisor before: 

(a) purchasing of motor vehicle; 

(b) incurring debts by borrowing money or installment 

buying; | 

(Cc) assuming additional financial responsibilities; or 

(d) owning or carrying firearms or other weapons; 
to communicate forthwith with the parole supervisor or the re- 
presentative of the National Parole Board if arrested or ques- 
tioned by police regarding any offence; 
to obey the law and keep the peace. 


Special conditions might be: 


1. to refrain from association with specified persons; 
2. to stay away from specified places or establishments; 
3. to abstain from alcohol. 


Parole Act, paragraphs 10(1)(a) and (b) 
Parole Act, section 12 


3 


7.0.4 


7.0.5 


An inmate’s term of imprisonment is deemed to continue while he is on 
parole or mandatory supervision, and unless it is suspended or re- 
voked, the inmate is not liable to be imprisoned by reason of the 


sentence and may remain at large according to the terms and condi- 
tions upon which he was released.° 


Supervision of an inmate who has been released and is under the 
jurisdiction of the National Parole Board is the responsibility of the 
Correctional Service of Canada (Parole). Although parole officers and 
certain other delegated persons are authorized to suspend the parole 
or mandatory supervision of an inmate, and to cancel the suspension, 
all further decisions with respect to the inmate are within the exclusive. 
jurisdiction of the National Parole Board. 


Parole Act, section 13 


8.1 


8.1.1 


8.1.4 


8. SUSPENSION AND REVOCATION 


SUSPENSION 


Since the procedure and the effects of suspension and revocation of 
mandatory supervision are, in most respects, the same as for parole, 
reference to suspension or revocation of parole will be understood to 
include suspension and revocation of mandatory supervision. ' 


Initial Procedures 


When a breach of a term or condition of parole occurs or it is neces- 
sary or desirable to suspend parole in order to prevent such a breach, 
or to protect society, a member of the National Parole Board, or other 
designated person? may, by warrant, 

(a) suspend parole, 

(b) authorize the apprehension of a paroled inmate, and 

(c) re-commit an inmate to custody until the suspension is can- 

celled or parole is revoked. 


A warrant so issued must be executed by any peace officer in Canada 
to whom it is given in the same manner as if it had been issued or 
endorsed by a magistrate within the relevant territorial jurisdiction.® 
Re-commitment to custody will usually be to the most convenient 
facility; however, the Board or any designated person may, by war- 
rant, transfer an inmate to any other place of incarceration pending 
suspension proceedings.* During suspension proceedings, it is not 
required that an inmate be transferred to a penitentiary; he may be 
held in any prison, gaol, lock-up, guardroom or other place where 
persons who are charged with or convicted of offences are usually 
kept in custody. 


When an inmate’s parole is suspended by the Correctional Service of 
Canada (Parole), his case receives immediate attention. Following 
re-commitment upon suspension, the person who signed the suspen- 
sion warrant, or any other designated person,® must forthwith review 
the case and, within 14 days of the re-commitment, either cancel the 
suspension or refer the case to the Board for a decision. Although it is 
not a legal requirement, in most instances the review of the suspen- 
sion case involves an interview with the suspended inmate by his 
parole supervisor or other member of the Correctional Service of 
Canada (Parole). 


See Parole Act, subsection 15(2), and Parole Regulations, subsection 3(2) extending application of 


portions of the Act and the Regulations to include mandatory supervison. 


Parole Act, subsection 16(1). The Chairman has designated deputy directors, assistant deputy 


directors of offices of the National Parole Service, and certain other persons as persons with the 
authority under this subsection. 
° Parole Act, section 19 


Parole Act, subsection 16(2). The same designation as for subsection 16(1) has been made. 


° Parole Act, subsection 16(3) 
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If no action is taken within the 14-day period, the inmate may no longer 
be held on the suspension warrant.® If the suspension of parole is 
cancelled (either by the person reviewing the suspension case, or by 
the Board following referral to it of the case), the inmate is no longer 
required to be held under the warrant and will not be subject to any 
penalty such as loss of accrued remission of sentence. 


Post Suspension Hearing 


Where parole of a federal inmate (i.e., a person detained in or re- 
leased on parole from a penitentiary, or a person who has been 
sentenced to life imprisonment as a minimum punishment, or in re- 


- spect of whom a sentence of death has been commuted to life impris- 


onment, or a person who has been sentenced to detention in a peni- 
tentiary for an indeterminate period)’ has been suspended, the inmate 
is entitled, if he so wishes, to a post-suspension hearing by the Board. 


The right to a hearing arises when 
(a) parole has been suspended, 
(b) the inmate is in custody, 
(c) the inmate’s case has been referred to the Board by the 
suspending officer or other designated person; and 
(d) the inmate applies for a hearing within 15 days of the referral 
of his case to the Board.°® 


If, during the 15-day period, the inmate applies for a post-suspension 
hearing, the Board is required to commence the hearing as soon as 
possible, advising the inmate of the hearing date at least 14 days in 
advance.® The inmate may waive this notice period. 


If the inmate does not want a hearing, he may waive the 15-day 
waiting period and the Board must forthwith reach its decision to 
cancel the suspension or revoke parole.’° } 


Post-suspension hearings are usually conducted by two members of 
the Board, and the decision to revoke requires the votes of at least two 
members.'' In the event that unanimity is not reached, the Chairman 
must assign a further member to cast his vote, and the decision is 


effected by a majority vote. '* 


6 A shorter period may be directed by the Board. (Parole Act, subsection 16(3)). In the case of Re 
COHEN, Supreme Court of Ontario (October 9, 1980, unreported), Galligan J. held that, if the case is 
not referred to the Board within 14 days, the warrant is spent. rf : 

7 Parole Regulations, subsection 20(1) and section 2, definition of “federal inmate 

® Parole Regulations, subsection 20(1) 

® Parole Regulations, subsection 20(2) 

'0 Parole Act, subsection 16(4) 

'’ Parole Regulations, subsection 23(4) 


8.1.13 


8.1.14 


Sal bal eS 
8.1.16 


Although the Board is not required to furnish the inmate with all 
relevant information in its possession, as in the case of a hearing for 
full parole, the Board must let the inmate know the case against him no 
later than the time at which he is advised of the date of his hearing.'° If 
a decision is made to revoke parole of a federal inmate, the Board is 
required, within 15 days after the parole is revoked, to inform the 
inmate in writing of its reason for the revocation. '* 


Where a decision is made to revoke parole or mandatory supervision 
of a federal inmate, the inmate may request the Board to re-examine 
the decision.'® If the request is made within 30 days of the date the 
inmate is notified of the decision to revoke, the Board must re-examine 
the decision. In other cases, the Board may conduct a re-examination 
on its own motion."® 


Direct Revocation Without Suspension 


Occasionally, the Board will effect what is commonly called “direct 
revocation” of parole, that is, it will make a decision to revoke parole 
based on information within the possession of the Board and without 
the referral of the case to the Board following suspension."’ 


's Parole Regulations, subsection 17(1) applies only in the case of a review for grant of parole. But see 
Morgan v. National Parole Board (January 26, 1982, unreported, Federal Court File No. A-670-81) 
in which Thurlow, C.J.F.C.C. said “The only conceivable purpose of such a provision (Parole 
Regulations, paragraph 20(2)(b)) is to give the inmate an adequate opportunity to prepare to deal with 
the subject matter of the hearing.” 

'* Parole Regulations, section 21 

's Parole Regulations, paragraphs 22(1)(b) and (c) 

‘6 Parole Regulations, subsection 22(2) 

‘7 See Ex Parte Collins (1976) 30 C.C.C. (2d) 460 
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8.1.17 Since direct revocation does not involve the post-suspension review 


proceedings, it is a power which the Board normally exercises only in 
extreme cases for revocation, for example, where an inmate has been 
Suspended but cannot be found, and the Board is concerned that the 
sentence will lapse before he can be re-committed to custody.'® 
However, in the case of a federal inmate, once the inmate has been 
Suspended, taken into custody and his case referred to the Board", 
the Board cannot effect “direct revocation” of parole, but must follow 
the procedure prescribed in the Parole Regulations,”° that is, it must 
wait 15 days before it can revoke parole (unless the inmate waives this 
time period) and, if the inmate so requests, he must be accorded a 
post-suspension hearing. 


8.2 REVOCATION 


8.2.1 The National Parole Board has the exclusive jurisdiction and absolute 


20 


21 
22 


23 
24 


discretion to revoke the parole of an inmate who is on parole pursuant 
to a grant made by the Board?’ or who was granted parole by a 
provincial parole board under the authority of the Parole Act and has 
moved to a province where he is not subject to the jurisdiction of a 
provincial parole board.?? The authority to revoke parole includes the 
authority to revoke day parole*® and to revoke mandatory super- 
vision.?4 


In such a case, the Board would lose its jurisdiction. See Vidlin v. The Queen, S.C.B.C. (1976) 38 
C.C.C. (2d) 378 ty | 6 

As a matter of policy, the Board considers that if it has received information relevant to the decision to 
revoke, and that information was furnished by the person who suspended parole or conducted a 
review of the case immediately following suspension, the case must be treated as a referral to the 
Board, and direct revocation cannot be effected. . . 

The authorities are split. See, for example, R. v. Elliott (1976) C.R.N.S. 117 in which the B.C. 
Supreme Court held that the general authority to revoke parole found at sections 6 and 10(1)(e) of 
Parole Act do not override the procedural requirements at section 16(3) for a review. See also 
Grabina and the Queen (1977) 34 C.C.C. (2d) 52 in which Supreme Court of Ontario held that 
compliance with provisions, at subsections 16(2) and 16(3) of Parole Act were not a condition 
precedent to exercise of jurisdiction to revoke found at paragraph 10(1)(e). 

Parole Act, section 6 


Parole Act, subsection 5.1(4). Also, it is assumed that if an inmate granted parole by a provincial 


parole board moves to another province which has a provincial parole board, but there is no 


agreement to transfer jurisdiction, the inmate will fall under the jurisdiction of the National Parole 


Board. ‘ P 
Parole Act, section 2, definition of “parole 
Parole Act, subsection 15(2) and paragraph 10(1)(e) 
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8.2.3 


8.2.4 


8.2.5 


8.2.6 


Effects of Revocation 


When parole has been revoked, the Board or any other person de- 
signated in writing by the Chairman may, by warrant in writing, au- 
thorize the apprehension of the paroled inmate and his re-commit- 
ment to custody in the place of confinement from which he was 
released, or in a corresponding institution in the territorial division 
within which he was apprehended.”° 


As in the case of suspension, the warrant authorizing apprehension 
has force and effect throughout Canada.”° 


Upon revocation, an inmate must serve the portion of his term which 
remained unexpired when he was granted parole (or released on 
mandatory supervision); however, he is given credit for?’ 

(a) time spent on parole since October 15, 1977. (Time spent “on 
parole” includes any previous periods of suspension where the 
suspension was subsequently cancelled by the suspending of- 
ficer or by the Board, but does not include the period of suspen- 
sion, if any, culminating in the revocation.) 

(b) time during which he was suspended and in custody (this would 
not include any previous period of time spent in custody where 
the suspension was subsequently cancelled. Such time would 
be included in (a) above.) 

(c) earned remission (earned since October 15, 1977) applicable to 
a period”® during which parole was suspended and he was in 
custody. 

(d) earned remission that stood to his credit on October 15, 1977. 
(commonly referred to as ‘old earned remission’). 


The Board has the authority to re-credit any forfeited statutory or 
earned remission which stood to an inmate’s credit at the time he was 
granted parole.?? This power enables the Board, where circumstances 
warrant, to mitigate the effects of the loss of remission which neces- 
sarily follow revocation. 


25 Parole Act, section 18 and subsection 20(1) 
26 Parole Act, section 19 


27_ Parole Act, subsection 20(2). The subsection came into force on October 16, 1977. 


According to this provision, paragraph 20(2)(c) of the Parole Act, any remission which was earned 


since October 15, 1977 during a period of incarceration while parole was suspended stands to the 
inmate's credit, and is not lost on revocation of that particular term of parole. 
29 Parole Act, subsection 20(3) 
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8.2.8 


8.3 
8.3.1 


8.3.2 


A term of imprisonment continues to be in force while an inmate is on 
parole,*° and even though parole may be Suspended, the sentence 
still continues to run so long as parole remains unrevoked, and whe- 
ther or not the inmate is in custody. If a sentence expires while an 
inmate is suspended, but not in custody, the Board loses its jurisdic- 
tion over the inmate.*' If the inmate is taken into custody before expiry 
of sentence, the Board maintains its jurisdiction to deal with the 
Suspension and may hold the inmate and either cancel the suspen- 


sion revoke parole, notwithstanding that the sentence may expire in 
the meantime.* 


Upon revocation, an inmate effectively loses credit towards his sen- 
tence for the time during which his parole was suspended and he was 


‘not in custody.** If, however, a parole suspension is cancelled, the 


time spent out of custody, even though while suspended, continues to 
count towards completion of sentence. 


TERMINATION OF DAY PAROLE 


While the authority to revoke parole, including day parole, of aninmate 
within its jurisdiction rests solely in the Board, a grant of day parole 
may also be terminated by either the Board or any person designated 
by the Chairman.** 


While revocation of parole (including day parole) is a decision of the 
Board reflective of the conduct of the inmate on parole, or the threat he 
poses to society, and carries with it the additional penalty of loss of 
remission, termination of day parole is a much less severe manner of 
returning a parolee to an institution to continue serving his sentence. 


30 Parole Act, subsection 13(1) C.C.C. (24) 378 
31 Vidlin v. The Queen, S.C.B.C. (1976) 38 C.C.C. . . 
32 Parole Act, paragraph 10(1)(e). It is the policy of the Correctional Service of Canada, however, to 


release an inmate at the time where, even if parole is r 


evoked, he would be entitled to be released, 


that is, when he has remained in custody to his sentence expiry date plus time equivalent to the 
period during which his parole was suspended and he was not in custody. 
33 Parole Act, subsection 20(2) 


34 Parole Act, subsection 13(1) 
35 Parole Act, section 6 and subsection 10(2) 


. At present, the Board has not delegated the power to 


terminate day parole. 
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8.3.3 


8.3.4 


8.3.5 


Day parole may be terminated for any one of a number of reasons. A 
grant of day parole requires that the inmate return to prison from time 
to time during its duration, or that he return to prison after a specified 
period of time.** Accordingly, there is always an expiry date for a grant 
of day parole. On occasion, the program for which an inmate has been 
granted day parole will end prematurely or the Board will receive 
information which may alter its view that the program will aid in the 
inmate’s reform and rehabilitation or that his release on day parole 
does not constitute an undue risk to society. In such situations, or 
where there has been a minor violation of a condition of day parole, 
revocation of day parole may not be warranted and the Board may 
simply terminate the grant of day parole. Termination puts an end to 
the lawful authority to be at large but does not carry with it the effects of 
revocation, such as loss of accrued earned remission. 


Of course, when day parole is terminated, an inmate who is not in 
custody is unlawfully at large and is liable to be charged with that 
criminal offence. Conviction for such an offence requires that the 
accused knew, at the time, that he was no longer at liberty, and 
accordingly it is incumbent upon the prosecution to demonstrate that 
an inmate, whose day parole had been terminated, knew or must have 
known of the termination, before a conviction can be made.*’” 


Frequently, when the Board has information which would require 
termination or possibly revocation of day parole and the inmate in 
question cannot be located, his day parole will be suspended, so that 
he might lawfully be taken into custody. If an inmate is apprehended 
during his grant of day parole, the Board may decide to terminate day 
parole, thereby ending all further proceedings, and keep the inmate in 
custody. 


36 Parole Act, section 2, definition of “day parole” 

*7_ Criminal Code, paragraph 133(1)(b). In the case of Rivi Bender (1976) 30 C.C.C. (2d) 496, it was 
held by the Supreme Court of British Columbia that lack of mens rea constituted a “lawful excuse” in 
respect of a related offence in section 133. 
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8.3.6 


8.3.7 


8.3.8 


Once day parole has been terminated by the Board, no further steps 
can be taken to revoke the parole, since the Board, by opting to 
terminate day parole, has exhausted its power to deal with it further. 


If day parole has been suspended, and the term of day parole has 
subsequently expired, the options open to the Board are the same as 
for parole generally; the Board must either cancel the suspension or 
revoke day parole. (Should the Board cancel the suspension, the 
inmate must, of course, be taken into custody or remain in custody if 
already apprehended). 


Once day parole has been suspended, the Board does not lose its 
jurisdiction to deal with it, even though the term of day parole may 
expire in the meantime, and regardless whether the inmate has been 
taken into custody.** Also, as with parole generally, the Board main- 
tains its jurisdiction even after the expiry of sentence, but in this case 
Only if the inmate is in custody at the time.°° 


38 This is so because the suspension gives rise to a prescribed procedure which must be pete SHS 
the Board maintains its jurisdiction to revoke parole (including day parole) even : eee ry 2 
sentence, it maintains its jurisdiction a fortiori between expiry of the term of day parole se pied 
sentence. See Quaife v. A.G.B.C. et al, B.C. Supreme Court, per Proudfoot, J., unrepo ecis 


dated February 16, 1981. 
32 Parole Act, paragraph 10(1)(e) 
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9. EFFECT OF NEW SENTENCES 


When anew sentence is imposed on an inmate already serving one or 
more terms of imprisonment in a prison or penitentiary, the effect is 
relatively simple: the old and new sentences are merged together to 
form asingle term commencing when the earliest sentence began and 
ending with the last to expire of all such sentences.’ However, when 
an inmate is on parole or mandatory supervision at the time the new 
sentence is imposed, its net effect will depend upon a number of 
factors: whether the inmate has been released on parole, as opposed 
to mandatory supervision; whether the sentence is concurrent or 
consecutive; whether the inmate is an “inmate in confinement” at the 
time the new sentence is imposed. As well, the effect of revocation of 
parole or mandatory supervision will vary depending upon the forego- 
ing factors. 


MERGING OF SENTENCES TO FORM AGGREGATE SENTENCE 


For convenient reference, the commonly used terms “merger of 
sentences” and “aggregate sentence” will be used to describe the 
operatin under section 14 of the Parole Act whereby two or more 
sentences are deemed to constitute one sentence consisting of aterm 
of imprisonment commencing on the earliest day on which any of the 
sentences of imprisonment commences and ending on the expiration 
of the last to expire of such terms of imprisonment. Merger of sen- 
tences creates a new aggregate sentence for all purposes of the 
Parole Act, Penitentiary Act, Prisons and Reformatories Act and the 
Criminal Code. 


The deemed commencement of the aggregate sentence is retrospec- 
tive in nature and operates notwithstanding the general provision of 
the Criminal Code that a sentence commences when it is imposed. 


Merger of sentences is of crucial importance to the determination of 
parole eligibility, since an inmate who receives a new sentence which 
is merged with an existing sentence will already have a running start 
towards parole eligibility on the aggregate sentence created by the 
merger. In addition, remission of sentence accrued on the earlier 
sentence will be carried over to the aggregate sentence. Merger of 
sentences generally operates to an inmate’s benefit. 


’ Parole Act, paragraph 14(1)(a) 
2 Criminal Code, subsection 649(1) and Parole Act, subsection 14(2) 
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9.1.4 
9:45 


Parole Act, paragraph 14(1)(a) ) 
single sitting of the court. To interpret more broadly would eclipse the effect of para 


Two or More Sentences Imposed at Same Time 


When a person is sentenced to two or more sentences at the same 
time,*? those sentences are merged to form a single aggregate sen- 
tence. For example, where an inmate receives two sentences of one 
year, to be served concurrently, and one sentence of six months, to be 


served consecutively, the aggregate sentence would be a sentence of 
18 months. 


Additional Sentence Imposed on “Inmate in Confinement” 


Where an inmate in confinement receives an additional sentence or 
sentences, all sentences (including the one which resulted in his being 
in confinement) are merged to form a single aggregate sentence.* 


The phrase “inmate in confinement” refers to an inmate who is in 
Custody subject to an outstanding sentence of imprisonment. This 
includes: 

(a) An inmate serving his sentence in penitentiary or prison at the 
time of sentencing. 

(b) Aninmate released on day parole. (Such an inmate is deemed to 
be serving his sentence in confinement for purposes of the 
Parole Act.)® 

(c) An inmate released on parole or mandatory supervision and 

whose release was suspended by the Board or a designated person 

before sentencing. 


The term “inmate in confinement” does not include: 

(d) An inmate released on parole or mandatory supervision and 
whose release was not suspended or revoked at the time of 
sentencing. 

(e) An inmate released on parole or mandatory supervision whose 
release was not suspended or revoked at the time of 
sentencing but who was in custody for another reason, such as 
remand without bail on new charges, under a deportation order, 
or under Lieutenant Governor's warrant.® 


_ This is considered to refer to two or more sentences imposed at a 
graph 14(1)(b) and 


render it without meaning. 


Parole Act, paragraph 14(1)() 
Parole Act, subsection 13(1) 
in the case of R. v. Booth and R. v. Baker (Ontario Court of Appeal, September 18, 1979, unreported) 


it was held that an inmate whose parole had been suspended, 


but the suspension cancelled just 


before he was sentenced, was not an “inmate in confinement” within the meaning of paragraph 
14(1)(b) of the Parole Act, merely because he was in custody on remand without bail. 
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9.1.10 
9.1.11 


Sale 


oS 


9.1.14 


9.1.15 


No Merger of Sentences 


Where an inmate is on parole or mandatory supervision which has not 
been suspended at the time a new sentence is imposed, there will be 
no merger of the old and new sentences. The inmate is required to 
serve the new sentence independently of the old sentence, either 
concurrent with it or consecutive to it. 


It must be borne in mind that if the inmate was already serving a 
penitentiary term, or if the new sentence added to the old total two 
years or more, the new sentence must be served in a penitentiary.’ 


If the parole or mandatory supervision on the old sentence is revoked, 
there is still no merger of sentences and the inmate cannot be re- 
leased until granted parole or entitled to release on mandatory super- 
vision on both sentences, determined independently. 


An Exception to the Rule: Inmate on Mandatory Supervision 
Receives a Consecutive Sentence 


When an inmate on mandatory supervision commits an offence for 
which he receives a sentence consecutive to the one which he is 
presently serving, the mandatory supervision is interrupted and he is 
required to serve the consecutive sentence immediately. When it has 
been served, he will resume service of the sentence on mandatory 
supervision.® This exceptional rule operates unless (and until) the 
mandatory supervision release is revoked by the Board. Upon revoca- 
tion, the sentence will be administered according to the normal rules, 
with consideration given to whether the inmate was an “inmate in 
confinement” at the time of sentencing. 


7 Criminal Code, subsections 659(2) and (5) 
® Parole Act, subsection 15(4) 
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9.2 PAROLE RENDERED INOPERATIVE 


9.2.1 Upon merger of sentences, an inmate’s parole or mandatory supervi- 


sion status is carried over and maintained on the resulting aggregate 
sentence unless defeated by operation of law. For example, suppose 
an inmate is on parole on a six-year sentence, parole is suspended 
(but not yet revoked) and then at year four of the six-year sentence the 
inmate receives a further consecutive sentence of three years. Upon 
sentencing, the inmate is deemed to be serving a nine-year aggregate 
sentence of which he has already completed four years. On the 
nine-year sentence, his parole eligibility date was at year three and 
consequently his parole grant remains valid. If the suspension is 
cancelled, he will remain in custody and will forfeit all remission of 
sentence which stood to his credit. 


J.2.2 In some instances, however, the imposition of a new sentence will 


give rise to an aggregate sentence in respect of which the inmate is no 
longer eligible for parole, not havirtg reached the one third mark of his 
aggregate sentence (as would be the case if the inmate in the forego- 
ing example received the consecutive sentence just after having been 
released on parole at the two-year point of his original six-year sen- 
tence). In such a case, the outstanding grant of parole is ipso facto 
rendered inoperative as a result of the imposition of the new sentence. 
The inmate is required to continue to serve his sentence in confine- 
ment until he is again granted parole or released on mandatory 
supervision. The Board is not required to revoke the parole previously 
granted and indeed, because the parole is rendered inoperative by 
operation of law, the Board cannot revoke that which no longer exists.° 


An analogous situation existed in the case of Rondeau v. Commission québécoise des liberations 
conditionnelles, (Quebec Superior Court, November 13, 1979, unreported) where an inmate serving 
a six-month sentence was released on parole after two months. Shortly afterwards, the Quebec Court 
of Appeal increased the sentence to two years. Since the inmate was not yet eligible for parole on the 
new sentence, the Quebec Parole board purported to revoke his parole on the ground that he simply 
was not eligible. The inmate challenged the validity of the revocation warrant by way of habeas corpus 
proceedings, arguing that the grounds for revocation were not lawful. The Court held that the propriety 
of the revocation was not at issue since the parole had been rendered inoperative by the imposition of 


the enhanced sentence. 
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92.3 Similarly, where an inmate on mandatory supervision receives a new 
sentence, and the remaining aggregate sentence is of sufficient 
length that the inmate is no longer entitled to be on mandatory supervi- 
sion release, his mandatory supervision release is ipso facto rendered 
inoperative. Since the Board no longer has jurisdiction to revoke 
mandatory supervision release whch has been rendered inoperative, 
the inmate, although returned to custody, will escape one of the 
consequences of revocation -- loss of accrued remission. The effect 
can be that, even though given a stiff new sentence, the inmate will be 
entitled to release again shortly on mandatory supervision by virtue of 
the remission of sentence carried over the aggregate sentence. 


9.2.4 Consider, for example, the case of an inmate who was serving a 
36-month sentence, was denied parole,and after 24 months was 
released on mandatory supervision by virtue of 12 months of remis- 
sion of sentence which he had earned. While on mandatory supervi- 
sion, the inmate found himself in trouble and was suspended by the 
National Parole Board. Before the Board was able to reach a decision 
to revoke the mandatory supervision release, the inmate received a 
concurrent sentence of 15 months. The sentences were merged and, 
having only 12 months remission to his credit, the inmate’s mandatory 
supervision was rendered inoperative and he was returned to peniten- 
tiary. However, because the Board was no longer able to revoke the 
mandatory supervision release which had been rendered inoperative, 
the inmate did not forfeit the 12-month remission standing to his credit. 
He served a further two months in penitentiary, during which he 
earned a further one month remission of sentence, and 13-month 
remission standing to his credit, the penitentiary authorities were 
required to release him on mandatory supervision.'° 


'° This situation was described in the case of R. v. Bourke (Territorial Court, N.W.T., unreported 
decision of Halifax J. rendered May 3, 1982). 
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9.3 EFFECT OF NEW SENTENCE ON INMATE ALREADY ON 
PAROLE OR MANDATORY SUPERVISION 


9.3.1 


RELEASE [_neteasesrarusornware OF INMATE 


ON PAROLE 


Status under 
Section 14 of 
Parole Act 


NATURE OF NEW * 


ON MANDATORY 
SENTENCE IMPOSED 


SUPERVISION 


“Inmate in 

Confinement” 

for purposes CONCURRENT WITH SEE laa SEE CHART 
of paragraph OUTSTANDING II 
14(1)(b)of SENTENCE 

Parole Act. 

(Parole or ) 

mandatory 

supervision CONSECUTIVE TO | SEE CHART SEE CHART 
is under OUTSTANDING itl IV 
suspension SENTENCE 

on sentencing 

date) 

Not an “Inmate 

. Confinement CONCURRENT WITH SEE CHART SEE CHART 
semaeen OUTSTANDING vi 
14(1)(b) of SENTENCE 

Parole Act. 

(Parole or 

mandatory 

Beige CONSECUTIVE TO SEE CHART SEE CHART 
eS Deo a OUTSTANDING vil vill 
suspension on SENTENCE 

sentencing 

date) 


9.3.2 * If several new sentences are imposed at one sitting of the court they 
will be treated as a single new sentence pursuant to paragraph 14(1) 
(a) of the Parole Act. 

9.3.3 NOTE 1: In the tables which follow, where it is stated “Inmate 


Forfeits Remission”, this refers to the loss of remission standing to the 
inmate’s credit as of the date of suspension of parole or mandatory 
supervision, but does not affect “old earned remission”. See Parole 


Act, subsection 20(2). 


9.3.4 NOTE 2: “P.E.D.” refers to full parole eligibility date. 
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93.9 CHART | 


INMATE ON PAROLE 
INMATE IN CONFINEMENT (PAROLE SUSPENDED AT TIME OF SENTENCING) 
INMATE RECEIVES CONCURRENT SENTENCE 


MERGE ALL SENTENCES 
CALCULATE P.E.D. ON AGGREGATE SENTENCES 
CALCULATE REMISSION OF SENTENCE ON AGGREGATE SENTENCE 


IF P.E.D. IS ON OR BEFORE 
SENTENCING DATE, INMATE 
REMAINS IN CUSTODY UNDER 


IF P.E.D. FALLS AFTER 
SENTENCING DATE, PAROLE 
IS RENDERED INOPERATIVE. 


SUSPENSION PROCEEDINGS SUSPENSION OF PAROLE. 
LAPSE AND PAROLE CANNOT CONTINUE WITH SUSPENSION 
BE REVOKED. INMATE PROCEEDINGS. 

RETURNS TO CUSTODY 


UNTIL AGAIN GRANTED 
PAROLE OR UNTIL RELEASE 
BY VIRTUE OF REMISSION 
OF SENTENCE. 


IF PAROLE IS IF SUSPENSION IS 


REVOKED, INMATE CANCELLED, INMATE 
RETURNS TO IS RELEASED TO 
CUSTODY AND CONTINUE ON 
FORFEITS PAROLE. 

REMISSION OF 


SENTENCE. 
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9.3.6 CHART Il 


INMATE ON MANDATORY SUPERVISION 
INMATE IN CONFINEMENT (MANDATORY SUPERVISION SUSPENDED AT 
TIME OF SENTENCING) 
INMATE RECEIVES CONCURRENT SENTENCE 


MERGE ALL SENTENCES 
CALCULATE P.E.D. ON AGGREGATE SENTENCES 
CALCULATE REMISSION OF SENTENCE ON AGGREGATE SENTENCE 


IF REMISSION OF SENTENCE IS LESS 
THAN REMAINDER OF AGGREGATE 

SENTENCE, MANDATORY SUPERVISION 

IS RENDERED INOPERATIVE. 

SUSPENSION PROCEEDINGS LAPSE IF REMISSION OF SENTENCE IS 
AND MANDATORY SUPERVISION CANNOT EQUAL TO OR GREATER THAN 

BE REVOKED. INMATE REMAINS IN REMAINDER OF AGGREGATE 
CUSTODY UNTIL GRANTED PAROLE OR SENTENCE, INMATE REMAINS IN 
AGAIN RELEASED ON MANDATORY CUSTODY UNDER SUSPENSION OF 


SUPERVISION BY VIRTUE OF MANDATORY SUPERVISION. 
REMISSION OF SENTENCE. CONTINUE WITH SUSPENSION 


PROCEEDINGS. 


IF MANDATORY IF SUSPENSION 
SUPERVISION IS CANCELLED, 
IS REVOKED, INMATE IS 
INMATE REMAINS RELEASED TO 
INCUSTODY AND CONTINUE ON 
FORFEITS MANDATORY 
REMISSION OF SUPERVISION. 
SENTENCE. 
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9.3.7 CHART lil 


INMATE ON PAROLE 
INMATE INCONFINEMENT (PAROLE SUSPENDED AT TIME OF SENTENCING) 
INMATE RECEIVES CONCURRENT SENTENCE 


MERGE ALL SENTENCES 
CALCULATE P.E.D. ON AGGREGATE SENTENCES 
CALCULATE REMISSION OF SENTENCE ON AGGREGATE SENTENCE 


IF P.E.D. FALLS AFTER IF P.E.D. IS ON OR BEFORE 
SENTENCING DATE, PAROLE SENTENCING DATE, INMATE 
IS RENDERED INOPERATIVE. REMAINS IN CUSTODY UNDER 
INMATE REMAINS IN SUSPENSION OF PAROLE. 
CUSTODY UNTIL AGAIN CONTINUE WITH SUSPENSION 
GRANTED PAROLE OR UNTIL PROCEEDINGS. 

RELEASE BY VIRTUE OF 

REMISSION OF SENTENCE. 


IF PAROLE IS IF SUSPENSION 
REVOKED, INMATE PROCEEDINGS ARE 
RETURNS TO CANCELLED, INMATE 
CUSTODY AND IS RELEASED TO 
FORFEITS CONTINUE ON 
REMISSION OF PAROLE. 
SENTENCE. 
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9.3.8 CHART IV 


INMATE ON MANDATORY SUPERVISION 
INMATE IN CONFINEMENT (MANDATORY SUPERVISION SUSPENDED AT 
TIME OF SENTENCING) 
INMATE RECEIVES CONSECUTIVE SENTENCE 


MANDATORY SUPERVISION IS INTERRUPTED AND 

INMATE MUST SERVE THE CONSECUTIVE SENTENCE 

IMMEDIATELY (PAROLE ACT, SUBSECTION 15(4)). 

MANDATORY SUPERVISION RELEASE REMAINS UNDER 
~ SUSPENSION, AND PAROLE BOARD MAY CANCEL THE 


SUSPENSION OR REVOKE THE OUTSTANDING 
MANDATORY SUPERVISION. 


IF MANDATORY SUPERVISION | IF MANDATORY SUPERVISION 


IS REVOKED BEFORE THE SUSPENSION IS CANCELLED 
CONSECUTIVE SENTENCE \ BEFORE THE CONSECUTIVE 
HAS EXPIRED, THE SENTENCE HAS EXPIRED, 
INTERRUPTION OF THE \ INMATE CONTINUES TO SERVE 
OUTSTANDING MANDATORY \ THE CONSECUTIVE 
SUPERVISION CEASES SENTENCE. HE MAY BE 
(PAROLE ACT, SUBSECTION \ GRANTED PAROLE OR 
15(4)). INMATE FORFEITS RELEASED ON MANDATORY 
REMISSION. MERGE ALL SUPERVISION ON THE 
SENTENCES. CALCULATE NEW \ CONSECUTIVE SENTENCE. 
P.E.D. AND REMISSION OF \ WHEN IT EXPIRES HE 
SENTENCE ON THE RESUMES SERVICE OF THE 
AGGREGATE SENTENCE. \ OUTSTANDING SENTENCE 
INMATE REMAINS IN ON MANDATORY 

CUSTODY UNTIL GRANTED SUPERVISION. 

PAROLE OR AGAIN RELEASED 

BY VIRTUE OF REMISSION 


OF SENTENCE. 


IF MANDATORY 


SUPERVISION 
IF MANDATORY SUPERVISION SUSPENSION HAS NOT 
IS REVOKED AFTER THE BEEN CANCELLED OR 
CONSECUTIVE SENTENCE HAS MANDATORY SUPERVISION 
EXPIRED, INMATE FORFEITS REVOKED AT THE TIME THE 
REMISSION OF SENTENCE AND CONSECUTIVE SENTENCE 
REMAINS IN CUSTODY UNTIL EXPIRES, INMATE 
GRANTED PAROLE OR AGAIN MUST RETURN TO 
RELEASED BY- VIRTUE OF CUSTODY UNDER 
REMISSION OF SENTENCE. SUSPENSION ON THE 
RESUMED MANDATORY 


SUPERVISION. 


IF MANDATORY SUPERVISION 
SUSPENSION IS CANCELLED, 
INMATE IS RELEASED TO 
CONTINUE ON MANDATORY 
SUPERVISION. 
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I:3;9 CHART V 


INMATE ON PAROLE 
NOT AN “INMATE IN CONFINEMENT” (PAROLE NOT SUSPENDED AT TIME OF 
SENTENCING) 
INMATE RECEIVES CONCURRENT SENTENCE 


NO MERGER OF SENTENCES. GRANT OF 
PAROLE ON THE OUTSTANDING SENTENCE 
REMAINS VALID. CALCULATE P.E.D. 

AND REMISSION OF SENTENCE ON THE 
NEW SENTENCE INDEPENDENTLY OF THE 
OUTSTANDING SENTENCE. 


IF OUTSTANDING GRANT OF PAROLE IS 
REVOKED INMATE REMAINS IN CUSTODY 
SUBJECT TO TWO (OR MORE) 
INDEPENDENT SENTENCES. HE WILL NOT 
BE RELEASED UNTIL GRANTED PAROLE 
OR ENTITLED TO RELEASE BY 

VIRTUE OF MANDATORY SUPERVISION 
IN RESPECT OF ALL SENTENCES TO 
WHICH HE IS SUBJECT. 


IF OUTSTANDING GRANT OF PAROLE 

IS NOT REVOKED, INMATE REMAINS 

IN CUSTODY UNTIL GRANTED PAROLE 
OR RELEASE BY VIRTUE OF REMISSION 
OF SENTENCE IN RESPECT OF THE 
NEW SENTENCE. 
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9.3.10 CHART VI 


INMATE ON MANDATORY SUPERVISION 
NOT AN “INMATE IN CONFINEMENT” (MANDATORY SUPERVISION NOT 
SUSPENDED AT TIME OF SENTENCING) 
INMATE RECEIVES CONCURRENT SENTENCE 


NO MERGER OF SENTENCES. ENTITLEMENT 
TO RELEASE ON MANDATORY SUPERVISION 

ON THE OUTSTANDING SENTENCE REMAINS 

VALID. CALCULATE P.E.D. AND REMISSION 

OF SENTENCE ON THE NEW SENTENCE 
INDEPENDENTLY OF THE OUTSTANDING SENTENCE. 


IF OUTSTANDING MANDATORY 
SUPERVISION ENTITLEMENT IS 
REVOKED, INMATE FORFEITS 
REMISSION AND REMAINS IN CUSTODY 
SUBJECT TO TWO INDEPENDENT 
SENTENCES. HE WILL NOT BE RELEASED 
UNTIL GRANTED PAROLE OR ENTITLED 
TO RELEASE BY VIRTUE OF REMISSION 
OF SENTENCE IN RESPECT OF ALL 
SENTENCES TO WHICH HE IS SUBJECT. 


IF OUTSTANDING MANDATORY 
SUPERVISION ENTITLEMENT IS NOT 
REVOKED, INMATE REMAINS IN 
CUSTODY UNTIL GRANTED PAROLE 
OR ENTITLED TO RELEASE BY 
VIRTUE OF REMISSION OF SENTNECE 
IN RESPECT OF THE NEW SENTENCE. 


64 


9:35.11 


CHART VII 


INMATE ON PAROLE 
NOT AN “INMATE IN CONFINEMENT” (PAROLE NOT SUSPENDED AT TIME OF 
SENTENCING) 
INMATE RECEIVES CONSECUTIVE SENTENCE 


IF PAROLE ON THE OUTSTANDING 
SENTENCE IS REVOKED, INMATE LOSES 
REMISSION ON THAT SENTENCE ONLY, 
AND IS RETURNED TO CUSTODY UNTIL 
AGAIN GRANTED PAROLE OR 

RELEASED ON MANDATORY SUPERVISION 
BY VIRTUE OF REMISSION OF SENTENCE 
ON THE OUTSTANDING SENTENCE. WHEN 
THE OUTSTANDING SENTENCE 

EXPIRES, INMATE IS RETURNED 

TO CUSTODY ON THE CONSECUTIVE 
SENTENCE UNTIL GRANTED PAROLE 

OR RELEASED BY VIRTUE OF 

REMISSION OF SENTENCE. 
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NO MERGER OF SENTENCES. INMATE 
REMAINS ON PAROLE ON THE OUTSTANDING 
SENTENCE. CALCULATE P.E.D. ON THE NEW 
SENTENCE INDEPENDENTLY OF THE 
OUTSTANDING SENTENCE. 


IF PAROLE ON THE OUTSTANDING 
SENTENCE IS NOT REVOKED, 
INMATE REMAINS ON PAROLE UNTIL 
EXPIRY OF THAT SENTENCE, AND 

THEN IS RETURNED TO CUSTODY 

ON THE CONSECUTIVE SENTENCE 

UNTIL GRANTED PAROLE OR RELEASED 
BY VIRTUE OF REMISSION OF SENTENCE. 


9:.3:42 


CHART VIII 


INMATE ON MANDATORY SUPERVISION 
NOT AN “INMATE IN CONFINEMENT” (MANDATORY SUPERVISION NOT 
SUSPENDED AT TIME OF SENTENCING) 
INMATE RECEIVES CONSECUTIVE SENTENCE 


MANDATORY SUPERVISION IS INTERRUPTED AND 
INMATE MUST SERVE THE CONSECUTIVE SENTENCE 
IMMEDIATELY (PAROLE ACT, SUBSECTION 15(4)). 


NO MERGER OF SENTENCES. CALCULATE P.E.D. ON THE 
NEW (CONSECUTIVE) SENTENCE INDEPENDENTLY OF 
THE OUTSTANDING (INTERRUPTED) SENTENCE. 


IF THE ENTITLEMENT TO MANDATORY 
SUPERVISION RELEASE ON THE 
OUTSTANDING (INTERRUPTED) 
SENTENCE IS REVOKED, THE 
INTERRUPTION OF THE OUTSTANDING 
MANDATORY SUPERVISION RELEASE 
CEASES (PAROLE ACT, SUBSECTION 
15(4)), THE SENTENCES ARE 
RECONSTRUCTED AND THE INMATE 
IS GIVEN CREDIT FOR THE PORTION 
OF HIS CONSECUTIVE SENTENCE 
WHICH HE HAS SERVED. THE 
INMATE LOSES REMISSION ON THE 
OUTSTANDING SENTENCE AND 
CONTINUES TO SERVE IT IN 
CUSTODY UNTIL GRANTED PAROLE 
OR RELEASED BY VIRTUE OF 
REMISSION OF SENTENCE. UPON 
EXPIRY OF THE OUTSTANDING 
SENTENCE HE MUST SERVE THE 
BALANCE OF HIS CONSECUTIVE 
SENTENCE IN CUSTODY UNTIL 
GRANTED PAROLE OR RELEASE BY 
VIRTUE OF REMISSION OF 
SENTENCE ONIT. 


INMATE REMAINS IN CUSTODY UNTIL 
GRANTED PAROLE OR RELEASED ON 
MANDATORY SUPERVISION ON THE 
CONSECUTIVE SENTENCE. UPON 
EXPIRY OF THE CONSECUTIVE 


SENTENCE INMATE RESUMES 
MANDATORY SUPERVISION RELEASE 
ON THE OUTSTANDING (INTERRUPTED) 
SENTENCE. (PAROLE ACT, | 
SUBSECTION 15(4)) 


9.4 


9.4.1 


9.4.2 


9.4.3 


9.4.4 


CONSIDERATION OF PAROLE WHEN IMPOSING NEW 
SENTENCE 


Where an inmate on parole or mandatory supervision is before the 
court for further sentencing, the status of the inmate will, as seen in the 
charts supra, have a marked effect on how the new sentence is 
required to be served. Is the inmate on parole or mandatory supervi- 
sion? ls he under suspension at the time of sentencing? What will be 
the effect of the new sentence under section 14 of the Parole Act 
dealing with merger of sentences? 


Should the sentencing court take into account factors such as parole 
at the time of sentencing? The jurisprudence is by no means une- 
quivocal, but offers some guidelines. 


Court must not Abrogate its Sentencing Duty to Parole Board 


It is the duty of the court to impose the sentence which, according to 
established principles of sentencing, is appropriate in all the circum- 
stances. While it may, in appropriate cases, be proper to consider the 
benefits of parole and automatic remission of sentence, the court 
should not impose a longer sentence than is warranted simply to keep 
the offender under the control and guidance of the Parole Board."' 


"See R. v. Wilmott (1966) 2 O.R. 654 (Ont. C.A.) and R. v. Holden (1963) 2C.C.C. 394, 39 C.R. 228, 
40 W.W.R. 571 (B.C.C.A.). However, in R. v. Richardson (1963) 2 C.C.C. 398, 40 C.R. 179, 42 
W.W.R. 124 (Man. C.A.) the Chief Justice held that a trial judge in sentencing an accused person 
should not be influenced by or take into consideration either statutory reduction of sentence or the 
policies of the Parole Board. He should sentence as if there were no such provisions for reduction of 
sentence and should also ignore the existence of the Parole Board. In the more recent case of R. v. 
Pearce (1974) 16 C.C.C. (2d) 369 (Ont. C.A.) Jessup J.A. held that in considering the rehabilitative 
aspects of sentencing it is proper to take into account that the appellant would be released early by 
virtue of remission of sentence and would be eligible for parole after serving one-third of his sentence. 
Dubin J.A. (dissenting) felt that where the prospects of rehabilitation were evident at trial, the court 
could have taken this into account when imposing sentence. The Parole Board can deal with the case 
when the prospects improve during the sentence. 
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9.4.5 Automatic Effects of Parole Law Should be Considered 


9.4.6 Under parole law before 1977, when an inmate on parole committed a 


12 


new offence, his parole was forfeited and he was required to serve 
Over again the portion of his sentence which remained outstanding at 
the time he was granted parole, in addition to the new sentence. In 
earlier cases, It was considered that, under the “totality” principle of 
sentencing, the automatic effects of forfeiture of parole must be taken 
Into account when imposing a new sentence. 2 


In R. v. Robinson (1930) 53 C.C.C. 173 (Ont. C.A.) the Chief Justice held that where an inmate had 
been released on parole after serving roughly half of a 10-year sentence, and was convicted again 
just before that sentence expired and received a further 10-year sentence, the trial judge should have 
taken into account that after undergoing the new sentence the inmate would be obliged to further 
undergo a term of imprisonment equal to the unexpired portion of the term to which he was originally 
sentenced and which remained unexpired at the time he was granted a licence to be at large. He 
varied the new sentence, stating “This unexpired portion should be ascertained and the sentence of 
10 years should be amended in accordance with the foregoing.” In R. v. Evans (1975) 24 C.C.C. (2d) 
300, 11 NSR (2d) 91 (N.S.C.A) the majority held that where a fit and proper sentence would otherwise 
be one year, reduction by three months would not be unwarranted where automatic forfeiture of 
parole would add a further 433 days to the overall sentence. Cooper, J.A. in a strong dissent, stated 
“In my view, the duty of the trial judge was to sentence the appellant for the offence for which he was 
convicted — nothing more and nothing less. He may, indeed, have in mind the provisions of the 
Parole Act so long as he does not bow to policies of the Parole Board and allow such policies to dictate 
to him a sentence which he would not otherwise have imposed.” In R. v. Jackson (1975) 23 C.C.C. 
(2d) 147 (N.S.C.A.) the same court affirmed the majority view in Evans that a subsequent sentence, 
to be truly fit, must to some degree reflect the additional punishment incurred by way of forfeiture of 
parole. In R. v. Keeble (1977) 37 C.C.C. (2d) 387 (S.C.P.E.I.) the Chief Justice ruled that although the 
unexpired portion of an earlier term of imprisonment which the appellant would be required to serve 
over again as a result of forfeiture of parole was fairly substantial, it would be a departure from proper 
principles of sentencing to reduce a new sentence so as to reflect the additional punishment incurred 


by way of forfeiture of parole. 
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9.4.7 In more recent cases, it appears that matters of parole and remission 


of sentence are something which the court may properly look at when 
imposing sentence but to which the weight to be attached will vary 
depending upon the particular circumstances. '° 


9.4.8 Earlier cases dealt principally with the effect of automatic forfeiture of 
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parole upon a new conviction, a feature of parole law which was 
repealed in 1977. However, there remains support for the notion that 
the court should consider the more or less mechanical aspects of 
parole law when imposing a new sentence on an inmate on parole or 
mandatory supervision, particularly the disparate effects of section 14 
of the Parole Act.'* 


In R. v. Connors (1977) 34 C.C.C.(2d) 175 (Ont. C.A.) held that where it was intended by the trial 
judge to sentence the accused to a reformatory term, but as a result of forfeiture of his parole, he 
would be required to serve a new term, exceeding two years, in a penitentiary, reduction of the 
sentence would be appropriate. It was clear that the trial judge was not aware of the effect of forfeiture 
of parole. In R. v. Hutton (1977) 36 C.C.C. (2d) 411 N.S.C.A., both the majority and the dissenting 
views in the Evans case were qualified somewhat. Coffin J.A., held that where the trial judge had 
taken into account the effect of forfeiture of parole and reduced an otherwise proper sentence to one 
of seven days, he failed to place sufficient emphasis on the principle of deterrence. The sentence was 
varied to a term of nine months. Cooper J.A., maintained his dissenting view as expressed in Evans 
but observed that in any event, taking into consideration the majority judgment in Evans, a sentence 
of seven days was so inadequate as to manifest in itself error in principle. McDonald, J.A., (with the 
majority in Evans) stated that ‘all the surrounding circumstances must be considered and one of 
such circumstances is parole forfeiture ... | would but add that parole forfeiture is but one circum- 
stance and the weight or effect to be given to it will of course vary from case to case”’. 

In R. v. Lloyd David Bourke, unreported, May 3, 1982 (Territorial Court, N.W.T.) Halifax J. was faced 
with a case where the accused before him had more than 13 months remission of sentence standing 
to his credit, which remission of sentence would automatically stand to the inmate’s credit in respect 
of any new sentence which would be merged with the outstanding sentence. (Halifax J. noted that the 
last time the accused was sentenced, he was released from custody after serving only two months of 
a 15-month sentence, by virtue of accrued earned remission.) After reviewing the Pearce, Hutton 
and Keeble decisions, he held “In my view the court must be aware of the effect of section 14 of the 
Parole Act when sentencing an accused who comes within the section as it now stands. Otherwise, 
the aims of sentencing, for example, rehabilitation and reformation, protection of the public and 
deterrence are lost and the sentence for further offences is of little or no effect in fulfilling the aims of 
sentencing or reaching what is a fit and proper sentence for the offences before the court. It is my 
opinion that section 14 of the Parole Act must be considered by the Court in order to prevent a 
mockery of the sentencing process .... | am also mindful of the totality principle as it concerns the 
accused and the sentence imposed today should not be so excessive that any hope of rehabilitation is 
crushed. | have also taken into consideration the circumstances of the accused, his previous criminal 
record, his antecedents, the type of offences involved and the proximity.” 
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